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WILLIAM LYNDWOOD’S PROVINCIALE 


EW English canonists of the later Middle Ages made 

any mark as authors, and none has been esteemed so 

highly as William Lyndwood (c. 1375-1446). Chancel- 
lor of the archbishop of Canterbury, official of the Court of 
Canterbury, prelocutor of the clergy in convocation, an arch- 
deacon and, late in life, a bishop, Lyndwood had ample ex- 
perience of the workings of the canon law in England. When, 
having assembled in the Provinciale the constitutions put out 
by successive archbishops of Canterbury, he commented upon 
them, he brought to the task the learning of a doctor of both 
laws, well-read in all the continental decretalists; civilians 
and theologians also appear in his gloss and he cites ap- 
provingly “Richardus Hampole in prologo Psalterii sui.” ? 
Among the English canonists he was, Maitland suggests, 
“pre-eminently learned and pre-eminently able.”? As a 
legal commentary his gloss is far superior to that of the canon 
of Lincoln, John Athon or Acton, who had in the previous 


1 Provinciale, 3.14.1 ad ver. Psalteria (p. 184a). The edition to which ref- 
erences are given here and below is that printed at Oxford, by H. Hall for 
R. Davis, 1679, small folio. This has two appendixes, separately paginated: 
the legatine constitutions of Otto and Ottobuono with the gloss of John 
Athon, and the provincial constitutions in their (presumed) order of publica- 
tion. 


2F. W. Maitland, Roman Canon Law in the Church of England (London, 
1898), p. 6. 
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century glossed the legatine constitutions of Otto and Otto- 
buono. Thomas Fuller thought the Provinciale “a worthy 
Work, highly esteemed by forraign Lawyers: not so particu- 
larly Provincial for England, but that they are usefull for 
other Countries, his Comment thereon being a Magazine of the 
Canon-Law.” He opined that the Provinciale, “ (though now 
beheld by some as an Almanack out of date) will be valued 
by the judicious whilst Learning and Civility have a being.” ® 
Edmund Gibson testifies to the influence of “our learned 
commentator Lyndwood” upon later generations of English 
lawyers.* So it is no wonder that Lyndwood has been the 
object of study in recent times: biographicai details have 
been brought together,> Maitland has commented brilliantly 
and at length upon the significance of Lyndwood’s gloss,* and 
English ecclesiastical historians who wish to cite the pro- 
vincial constitutions have tended to take Lyndwood as their 
authority. All this both removes the necessity to discuss 
the man or his work in general and makes it desirable to look 
closely at the composition and contents of the Provinciale. 
What led Lyndwood to compose it? What texts were avail- 
able to him? What use did he make of them? These are the 
questions with which this study is concerned. 


3 Thomas Fuller, The Church-History of Britain (London, 1655), II, 176. 


4Edmund Gibson, Codex Iuris Ecclesiastict Anglicani (London, 1713), pp. 
vii, xii-xiii. The Coder reprints many of Lyndwood’s texts and some of his 
commentary. For the bearing of the provincial constitutions which Lynd- 
wood glossed on the post-Reformation Church of England cf. E[nglish] H[is- 
torical] Rleview], L (1935), 194-5. 


5See especially the article in Dictionary of National Biography by J. M. 
Rigg (1893) and A. B. Emden, Biographical Register of the University of 
Oxford to a.d. 1500 (Oxford, 1957-9) 2, 1191-3. Lyndwood has been ignored 
by the compilers of the Dictionnaire de Droit Canonique. 


6 Roman Canon Law, especially chapter I on William Lyndwood, originally 
published in HHR, XI (1896). The sharp attack upon this by Arthur Ogle, 
The Canon Law in Mediaeval England: an Examination of William Lynd- 
wood’s Provinciale, in reply to the late Prof. F. W. Maitland (London, 1912) 
is ill-conceived, perverse, and misleading. 
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I 


Lyndwood’s object in composing the Provinciale is set out 
plainly in the author’s dedication to his master, Henry 
Chichele, archbishop of Canterbury.” At the archbishop’s 
instance, he had read and considered for a long time the 
statutes of the archbishops of Canterbury (including those of 
Chichele himself), published in councils of the province. He 
found in them far too many in a state of disorder, some cor- 
rupted by bad scribes, others which led to confusion by the 
prolixity of their preambles, others of uncertain authorship, 
and many of temporary or no importance. He cut out the 
superfluous (he says) and chose the more useful, and collected 
them, somewhat abridged, under appropriate titles after the 
model of the books of Decretals. This task he completed be- 
fore he went on a diplomatic mission to Portugal from March 
to September 1422. In 1423, having returned to his duties 
as Official of the Court of Canterbury he decided to gloss these 
statutes with the idea of equipping himself better, through a 
study of the fundamental laws and canons, to deal with the 
legal cases and the business in which he was constantly in- 
volved. He realized that despite the merits of the constitu- 
tions, many prelates and judges and their subjects in the prov- 
ince of Canterbury neglected to observe them, and he thought 
that they would be better known and studied if they were 
more clearly presented. He therefore proffered his work to the 
archbishop for the good of the English Church, submitting it 
to correction if he had offended against the truth of divine, 
canon, or civil law. In a note at the end of the gloss, the 
author states that he reached the end of his work on the eve 
of Whitsun, 3 June 1430.° 


7 Provinciale, sig. * 2 verso. 


8 The elaborate index of contents is dated 25 Jan. 1434 (“festo Conver- 
sionis sancti Pauli a.d. 1433”): sig i* verso. The dating clause states that 
William Lyndwood (“de Tilia Nemore”) compiled the index; but perhaps 
compilata should be compilatum to agree with librum rather than tabula. 
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The first task of Lyndwood, then, was to compress into the 
framework of the tituli of the Gregorian Decretals (so far as 
his material allowed) the provincial legislation at his dis- 
posal.’ In this form it comprised about 240 chapters, and at 
the head of each chapter Lyndwood named the author. To- 
wards the end of his gloss (5.15.2) he enumerated the “ con- 
stitutiones quas habemus in regno Angliae,” *° beginning with 
those of Archbishop Stephen Langton, 1222. He included in 
his collection the greater part of the laws of the archbishops 
from Langton to Chichele, together with some documents of 
questionable origin which will be discussed below. The omis- 
sions can be explained by the fact that some constitutions 
were little more than repetitions of earlier ones,"* while others 
dealt with out-of-date ” or trivial topics. 

In collecting and re-arranging the old laws of the province 
Lyndwood was but doing what had been done in other prov- 
inces of the Latin Church in the fourteenth century. A much- 
travelled man, he may well have known some of the earlier 
compilations.** At the very time he was writing, at the other 


® He has only 75 titles, compared with the 185 Gregorian titles (Maitland, 
Roman Canon Law, p. 37), and the artificiality of his pattern is seen in lib. 
1, tit. 11 “ De officio archipresbyteri” (p. 54) which copies the title of Eztra, 
1.24. It treats of the duty of parish priests to teach their flock, although 
elsewhere in his glosses Lyndwood equates the archpriest (not a common 
person, though not unknown, in England) to the rural dean. The tabula does 
not index “ archipresbyter.” 


10 Below, at n. 18. 


11Eg., the constitution of Lambeth (1281) against pluralities is omitted 
because that of Reading (1279) is included. The reiteration of Winchelsey’s 
decree on stipendiary priests by Courtenay and Chichele (cf. below, at n. 50) 
did not need to be added to the original version. 


12 The legislation of Stephen Langton and Boniface respecting the Jews 
was of no practical use in the fifteenth century, and was omitted. 


13 Cf. EHR, L (1935), 216-7, and Th. Gousset, Les Actes de la Province 
ecclésiastique de Reims (Reims, 1843), ii. 534-75 for Reims (c. 1330); J. D. 
Mansi, Ampl. Collectio Conciliorum (Venice, 1759-98), xxv.297-350 for Mainz 
(1310) and xxvi.75-106 for Prag (c. 1346) follow the pattern of tituli of the 
Corpus Iuris Canonict. Mansi xxvi.23-74 for Florence, c. 1346, is arranged 
in five books. 
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end of Europe Archbishop Nicholas of Gnezen published 
(1420) a collection of provincial statutes in five books “sub 
certis et consuetis titulis.” 4* These continental compilations 
were all issued by metropolitan authority. Lyndwood’s, by 
contrast, was originally and remained an unofficial book, de- 
spite the author’s statement to Chichele that he was “ vestrae 
paternitatis reverendissimae hortamentis instigatus.” But 
Lyndwood went further than the continental compilers when 
he supplied an ample gloss. This made up, to some extent, for 
the inadequacy of a mere Provinciale as a textbook for prel- 
ates and practitioners in the law, by copious reference to the 
ius commune and its commentators. He had in mind, so he 
says, the less well-informed and well-equipped students, who 
presumably had no access to large libraries and needed a gloss 
not only to discuss the law but also to define the terms.”* 
On points of law it was his task (to borrow Maitland’s words) 
to discuss “the edicts issued by a non-sovereign legislator. 
He has to consider whether and how they can be harmonized 
with a large body of law which that legislator has no power 
to repeal or to override. The archbishop may make for his 
province statutes which are merely declaratory of the ius com- 
mune of the church, statutes which recall it to memory, sta- 
tutes which amplify it and give to it a sharper edge. He may 
supplement the papal legislation; but he has no power to 


14 FHR, L (1935), 217, n. 1, and see Jakub Sawicki in Studia Zrédoznawcze, 


I (Warszawa, 1957), 193 and tab. ix-xi, and in ZRG kan. Abt., XLVI (1960), 
402-4. 


15 Provinciale, 2.2.1 ad ver. Commenta (p. 95a): Quia non solum sapienti- 
bus sed insipientibus (ut loquar cum apostolo Ad Rom. I) debitor sum, et 
praesens opus non praecipue nec principaliter viris scribo scientia literarum 
praeditis sed potius simpliciter literatis et pauca intelligentibus, quorum labor 
ut plurimum magis assuescit in inspiciendis constitutionibus provincialibus 
quam aliis ecclesiae constitutionibus gencralibus, propterea, ad faciliorem 
harum constitutionum intellectum qui ex verborum expositione et eorundem 
significatione resultare potest, ad maiorem utilitatem simplicium in hoc opere 
studere volentium, sic ut patet, procedere dignum duxi, aliqua iuxta verborum 
proprietates ad utilitatem eorundem studentium interferens quae ex ipsarum 


constitutionum sententia sumi seu alias convenienter tractari minime potuis- 
sent. 








410 THE JURIST 


derogate from, to say nothing of abrogating, the laws made by 
his superior.” 7° 

The texts which Lyndwood assembled illustrate the historical 
growth of the English Church over two hundred years, but 
he collected them as documents of living law, and studied 
them as such. His readers in the fifteenth century were no 
more interested in the circumstances in which the constitu- 
tions of Oxford (1222) were issued than they were interested 
in the date and original significance of a twelfth-century text 
in Extra or a third-century text in the Digest.” To use Lynd- 
wood as a guide to the law of any time but his own is a task 
of some delicacy. 


II 


Where did Lyndwood find the provincial constitutions 
which he undertook to gloss? Near the end of his work he 
obligingly sets out in chronological order “the constitutions 
we have in the realm of England” ** (with sublime indiffer- 
ence to the legislation of the province of York, if not in sheer 
ignorance of it). First comes Stephen Langton in the Council 
of Oxford, 1222; then come the legate Otto, 1236 (sic); Arch- 
bishop Boniface, 1260 (sic); the legate Ottobuono, 1268; 
John Pecham at Reading, 1279, and at Lambeth, 1281; Robert 
Winchelsey, 1305; Walter Reynolds, entitled Oxford II, 1322; 
Simon Mepham, 1328 (sic) ; John Stratford, 1342; Simon Islip, 
1361 (sic); Simon Sudbury, 1378; Thomas Arundel in the 
Council of Oxford, 1408 (sic); Henry Chichele, 1415. He 
adds: ‘“ Constitutionum vero Edmundi et Richardi archiepi- 
scoporum datas non scribo, quia datam alicuius earundem non 


16 Roman Canon Law, p. 19. 


17 Cf. F. de Zulueta on the Bartolists: “ What mattered most to the law- 
student was not the meaning of a text of Ulpian or Papinian to its author, 
but the meaning attached to it by doctrine and practice, in short what Ac- 
cursius and Bartolus said it meant” (Don Antonio Agustin [Glasgow, 1939], 
p. 34). 


18 Provinciale 5.15.2 ad ver. Minime (p. 319): “Constitutiones quas ha- 
bemus in regno Angliae.” 


WILLIAM LYNDWOOD’S PROVINCIALB 411 


vidi certam; verum tamen est quod Richardus immediate 
successit Stephano praedicto, et Richardo successit Edmun- 
dus.” Under these ascriptions was included almost all that 
Lyndwood brought into his compilation. Since he had under- 
taken a Provinciale, he did not give the texts of the legatine 
canons of Otto and Ottobuono, who legislated for a wider area, 
but he referred to these often in his commentary, using the 
edition glossed by John Athon c. 1340.° He did not shrink 
from introducing two secular pronouncements: the writ Cir- 
cumspecte agatis (1286) *° and a part of the royal replies to 
the Articuli cleri (1316) .”* 

The provincial constitutions in the Provinciale, as already 
remarked, include nearly everything of importance from Lang- 
ton to Chichele. Had Lyndwood been doing an historian’s 
task, he might have looked back beyond Langton: from Lan- 
franc to Hubert Walter a dozen English councils had issued 
constitutions, and Lyndwood had access to libraries where 
texts of these constitutions lay lurking. But Lyndwood was 
a lawyer, not an historian.” In general he did not wish to 
penetrate behind the texts which were usually cited.2* From 


19Tt was Athon who led him to give a wrong date to Otto’s Council of 
London, 1237; see Provinciale, appendix I, p. 5, proem ad ver. statuenda. 


20For the date and nature of the document see E. B. Graves in EHR, 
XLIII (1928), 1-20. See Lyndwood’s note, Provinciale, 2.2.2 (p. 96): “ Ex- 
cerpta ex responsionibus regiis”; he gives no date but notes “non est con- 
stitutio provincialis sed emanavit a decreto domini regis, quomodo videlicet 
iustititiarii sui missi in dioecesi Norwicensi . . . se quoad clerum .. . abstine- 
rent ab infrascriptis.” 


21 Provinciale, 3.28.7 (p. 268): “Ex responsionibus regiis,” without date; 
arts. 9, 15, 16. The articles are in Stat. Realm (Record Comm.), 1,171-4 and 
in Sel. Documents of Eng. Constitutional Hist. 1307-1485, ed. S. B. Chrimes 
and A. L. Brown (London, 1961), pp. 19-23. 


22 His list of constitutions was introduced in a gloss simply to show that 
the severity of a constitution of Archbishop Boniface was later mitigated by 
the legate Ottobuono. 


23 Maitland (Roman Canon Law, p. 5, n. 3) remarked on Lyndwood’s ex- 
ceptional citation of the out-of-date Compilatio I and Compilatio III, quot- 
ing Provinciale, 3.2.1 ad ver. beneficiati (p. 126). 
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his list, and from the existing manuscripts of constitutions, 
we infer that in the fourteenth century there had grown up a 
customary “ limit of legal memory ” so far as provincial legis- 
lation went. The Council of Oxford, 1222, coming soon after 
the Fourth Lateran Council, 1215, seemed a good starting- 
point. William of Paull (Pagula) and John Athon do not 
go behind Langton in their citations. Little earlier legislation 
of national, legatine, or provincial councils was now copied; 
and if it was copied, lawyers took no account of it.2* The one 
important exception to this generalization will appear shortly. 
Because Lyndwood had the practical object of helping lawyers 
to understand and use the current texts, it is a priori unlikely 
that he sought for his texts in out-of-the-way places. If there 
was a textus receptus, that was what he wanted. But there 
was none. Unfortunately, from Langton’s day to Lyndwood’s, 
provincial constitutions had been published and preserved 
without safeguards of authentic texts. Not until 1350, in 
Archbishop Simon Islip’s time, did it become usual to enter 
an authentic copy of a provincial constitution in the arch- 
bishop’s register,> and by then the greater part of the legis- 
lation which interested Lyndwood had been issued, and floated 
round the courts and consistories in a variety of corrupt ver- 
sions.”° 

Collections were put together by stationers and students 
of law who were little interested in the circumstances in which 
the constitutions had been issued. The bigger the collection 
the more useful it was; and early isolated texts of the thir- 
teenth-century councils, still to be found occasionally in 
cathedral libraries and muniments, were probably little re- 
garded by the lawyers. Their chosen reference-books were 
“omnibus volumes.” A volume put together in 1400 was 
more desirable than one of 1300. The bad currency tended to 


24See EHR, L (1935), 213-4. 


25The registers of Islip’s two predecessors, Mepham and Stratford, are 


missing, and may have contained the constitutions of these archbishops, 1329 
and 1342-3. 


26 See EHR, L (1935), 211-3. 
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drive the good out of circulation. Comparatively few surviv- 
ing collections resemble each other so closely that we can be 
sure that one was copied directly or indirectly from another 
of them; *” even a rough grouping of families is made difficult 
because of textual “ contamination ”: for instance, two manu- 
scripts may agree in peculiar variants of the constitutions of 
Oxford, 1222, whereas their texts of Lambeth, 1261, belong to 
widely different traditions. The writers were eclectic as col- 
lectors and careless as copyists. The disparaging remarks of 
Lyndwood concerning the state of the texts ** are justified by 
these collections. About fifty-three manuscripts of the four- 
teenth and fifteenth centuries, of various merit, are all that 
survive of the immense number which must have been written 
in the course of two hundred years for the use of canonists in 
the universities and the courts. In general, the earlier the 
manuscript the more trustworthy its ascriptions, if not its 
texts. Some of the later collections are wildly wrong. Lynd- 
wood’s dated list of constitutions gives clear indications that 
he took the constitutions from these tainted sources. 

It is tempting to search the existing collections for the one 
which provided Lyndwood with his texts; but the search is 
vain. We do not find in any single manuscript all the con- 
stitutions which appear in the Provinciale, under the ascrip- 
tions which Lyndwood gave them. This is not really surpris- 
ing, for Lyndwood must have had ample opportunity to 
browse among books. If he was not particularly historically- 
minded, he was undoubtedly diligent in comparing texts of 
constitutions which he found in current use; and he tells us 
in so many words that he has drawn from several sources: 
“ Ascribitur Iohanni Stratford, non tamen habetur in pluribus 
libris,” *° ““ Haee est constitutio Roberti Winchelsey Cantuari- 
ensis archiepiscopi secundum aliquos libros, secundum alios 


27 Lambeth ms. 778 is almost certainly descended from B.M. ms. Harl. 3705, 
Holkham Hall ms. 226 from Cambridge, Corpus Christi Coll. ms. 84. 


28 See above, at note 7, and EHR, L (1935), 218-21. 


29 Provinciale, 2.14 ad ver. Excussis (p. 90a). 
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est Bonifacii, vel alias est constitutio communis episcoporum 
congregatorum apud Merton’ in communi concilio, prout vidi 
in uno libro valde antiquo.” *® Comparison of his list with 
the existing manuscript collections explains how he came to 
make mistakes of date and ascription, and shows, if not the 
actual manuscripts he used, the types or families of manu- 
scripts.*? It is indeed possible that with much labor one might 
discover some remains of Lyndwood’s library of provincial 
laws, but it is doubtful whether the labor would be justified, 
and where so much has been destroyed, the likelihood that 
these particular manuscripts have survived is small.* 


III 


It is time to see what Lyndwood made of the ascriptions 
which he found in the texts before him. We can then look at 
his editorial method in handling the texts themselves. To 
begin with there are those constitutions for which, he says, 
he has found no certain date. His manuscripts gave him the 
names of Archbishops Richard and Edmund, and he says 
categorically that these are Richard Wethershed (1229-31) 
and Edmund Rich (1234-40). A glance at the manuscripts 
is enough to destroy the basis of the first identification. The 
constitutions which Lyndwood gives as Richard Wethershed’s 
are to be found in two manuscripts of the first half of the 
fourteenth century under an ascription to “ the council cele- 
brated at Westminster in the time of Archbishop Richard, 
a.d. 1065.” ** This impossible date is a corruption of a.d. 


30 Ibid. 1.16.5 ad ver. Quoniam (p. 191b). 


81 Qn one of Lyndwood’s chapters on tithe, ascribed to Robert Winchelsey 
(3.16.6, p. 199; cf. below, at n. 41), he notes: “vidi tamen unum librum 
manus antiquae ubi intitulatur et ascribitur Othobono, quondam in Anglia 
apostolicae sedis legato.” The title occurs in one of the twenty surviving 
texts: Bodleian ms. Ashmole 1146 fo. 42°, a fourteenth-century collection of 
the see of Chichester (cf. G. R. C. Davis, Medieval Cartularies of Great 
Britain [London, 1958], p. 28). 


32 See EHR, L (1935), 217-8, 390 and below, Section V. 


83 Lambeth ms. 171 fo. 9", Bodleian ms. Rawlinson C. 428 fo. 111", from 
Worcester Cathedral Priory. The Bodleian ms. is probably derived from 
Lambeth 171. 
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1175, when Archbishop Richard of Dover held his council at 
Westminster and when these constitutions, among others, 
were published.* But Lyndwood’s grouping of Richard’s and 
Edmund’s constitutions was not fortuitous, and shows that 
he did not depend for the former on our fourteenth-century 
texts. His source was more corrupt. Apart from twelfth- 
century texts, the only other known copies of the constitu- 
tions of Westminster, 1175, are some fifteen texts, all written 
c. 1400 or later, almost all bearing the date “1065,” * all 
omitting certain chapters (of which none appears in the Pro- 
vinciale), and all contained in “omnibus volumes” of pro- 
vincial constitutions. In almost every one of these late 
manuscripts, the volume containing “Richard at West- 
minster, 1065” also contains “ provincial constitutions of St. 
Edmund, archbishop of Canterbury.” ** Lyndwood must 
have known a text of this sort. He had enough historical 
sense to reject the date 1065, though he was unable to assign 
the constitutions to the correct Richard. As for the “ pro- 


84D. Wilkins, Concilia Magnae Britanniae et Hiberniae (London, 1737), I, 
476-9, and see EHR, L (1935), 385-8 and C. N. L. Brooke, “Canons of Eng- 
lish Church Councils in the early Decretal Collections,” Traditio, XIII 
(1957), 471-80. The Worcester mss. (above, n. 33) omit c. 8. 


35 Exceptions are noted below. 


86 Antwerp, Musée Plantin-Moretus 104 fo. 193° (Richard), fo. 195" (Ed- 
mund). Cambridge, Univ. Libr. Add. 3575 fo. 314° (R. undated), fo. 316° 
(Edmund); Gg. 6.21 fo. 52" (R), fo. 53" (E). Cambridge, Corpus Christi 
Coll. 84 fo. 192” (R), fo. 25° (E). Cambridge, Peterhouse 51 pt. ii fo. 36” 
(R), fo. 27° (E); 84 fo. 159" (R. date cut out), fo. 160" (E). Cambridge, 
Trinity Coll. 1245 fo. 118” (R), fo. 119° (E). Dublin, Trinity Coll. E. 2.22 
(no. 526) p. 155 (R. dated 1366), p. 156 (E). Hereford, Cath. Libr. P. 7.vii 
fo. 122” (R), fo. 183" (E). Holkham Hall, 226 p. 60 (R), p. 62 (E). London, 
Brit. Mus. Cotton Otho A. xvi (lost) fo. 127° (R), fo. 128” (E); Harl. 335 fo. 
66" (R), fo. 44° (E). Lambeth 538 fo. 147° (R. dated 1066), fo. 150" (E). 
Oxford, All Souls Coll. 42 fo. 221° (R), 235" (E). Oxford, Balliol Coll. 158 fo. 
179” (R), fo. 180" (E). This family of manuscripts is represented in print in 
Constitutiones legitime seu legatine (Paris, 1504), fo. 142” (R), fo. 143" (E). 

Bodleian ms. Rawlinson C. 100 fo. 145" and Philadelphia, Free Libr. ms. 
Carson 4 fo. 93° also have “ Edmund”; both mss. may originally have con- 
tained “ Richard 1065” as well. 

The Worcester mss. of “ Richard” (above, n. 33) do not have “ Edmund.” 
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vincial constitutions of St. Edmund,” he had no means of 
knowing that this ascription was unauthorized (so far as we 
know) by any early manuscript. Yet he entertained doubts; 
for while he comments unequivocally on twelve chapters: 
“ Constitutio quae est Edmundi,” elsewhere he says: “ Dicitur 
fuisse Edmundi,” “ Attribuitur Edmundo archiepiscopo,” 
“Tntitulatur Edmundo in quibusdam libris.” ** Doubts were 
well justified. Everything points to the fabrication of this 
series long after Edmund’s death out of the genuine synodal 
statutes of Bishop Richard Poore of Salisbury, from which 
they were extracted verbatim.*® 

The error of date which Lyndwood made in assigning 
Archbishop Boniface’s Council of Lambeth to the year 1260, 
instead of 1261, cannot be charged against the family of 
manuscripts which contains “ Richard ” and “ Edmund.” This 
includes the constitutions of Lambeth, but in a spurious late 
conflate version, usually bearing the correct date. Lynd- 
wood’s text is far closer to the genuine constitutions of 1261, 
even though it is contaminated to a slight extent by reminis- 
cences of the version of 1258.*° In a group of texts (mostly 
late fourteenth-century or after) which share some of these 
characteristics there are four which bear the date 1260.*° 
Lyndwood assigned to Boniface another chapter in the Pro- 
vinciale, on the holy-water clerk,* and noted that it was as- 
cribed in some books to Archbishop Boniface and in some to 
Robert Winchelsey. Surviving manuscripts are indeed found 


37 Provinciale, pp. 71, 26, 160, 204, 28. 


38 FHR, L (1935), 400-2 and C. R. Cheney, Eng. Synodalia of the xiii cen- 
tury (Oxford, 1941), pp. 65-7. 


39 For the varieties see FEHR, L (1935), 402-6, and the forthcoming Coun- 
cils and Synods of the Eng. Church, Vol. II, ed. F. M. Powicke and C. R. 
Cheney. 


40 Cambridge, Caius Coll. 38 fo. 101%; Cambridge, Pembroke Coll. 131 fo. 
75°; Brit. Mus. Harl. 3705 fo. 13” (and its copy, Lambeth 778). Cf. Pro- 
vinciale, 3.13.3 ad ver. de Lambeth (p. 167b): “ Hoc concilium Bonifacii cele- 
bratum fuit a.d. 1260 secundum aliquos libros quos vidi.” 


41 Provinciale, 3.72 (p. 142). 
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with these ascriptions, but both must be rejected: this is in 
fact a diocesan statute of Exeter of the year 1287.% 

Lyndwood’s dating of Archbishop John Pecham’s councils 
(Reading, 1279, and Lambeth, 1281) calls for no comment: 
these dates are correct, as they are found in most of the 
sources. He also ascribes to Pecham five other constitutions 
which were at hand in the collections of his own day. The 
manuscripts did not state the occasion of their issue; while 
Lyndwood takes them at their face-value as genuine provin- 
cial legislation, they cannot be accepted as such without 
doubts and qualifications.** 

With the ascription of a whole series of constitutions to 
Archbishop Robert Winchelsey in 1305 Lyndwood advances 
upon extremely unsafe ground. It has been shown elsewhere 
that for most of these texts the attribution is wrong ** and 
that few, if any, were formal provincial legislation.*® Lynd- 
wood was misled by the collectors who had been busy in the 
generation before him. Of seven chapters which he ascribed 
to Winchelsey, one belonged to Archbishop Boniface,** one 
comes from synodal statutes of Wells (?1258),*7 one is 


42 See C. R. Cheney, “The so-called Statutes of John Pecham and Robert 
Winchelsey for the Province of Canterbury,” J[ournal of] E{cclesiastical] 
H{istory], XII (1961), 32. For the ascription to Boniface in late mss. of a 
conflate version of his constitutions see, e.g., Bodleian ms. Selden supra 43 fo. 
50”. 

43 See JEH, XII (1961), 21. 


44 Ibid., p. 23. The texts given by Lyndwood are nos. 1, 6, 8-10, 14, and 
17 in the series described on pp. 23-32. 


45 The constitution on stipendiary priests may be a genuine pronounce- 
ment of Winchelsey’s and was in any case re-issued as an official decree for 
the province by Archbishops William Courtenay (Wilkins, Concilia, III, 213) 
and Henry Chichele (Reg. H. Chichele, ed. E. F. Jacob [Canterbury and York 
Soc., 1937-47], ITI, 59). 


46 See JEH, XII (1961), 27-8. Lyndwood noted the alternative ascription 
(above, at n. 30). 


47 Provinciale, 3.16.5 (p. 191); see JEH, XII (1961), 28, nos. 9-10. 
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abridged from a synodal statute of Salisbury (1257),** one is 
of unknown origin.*® In one instance Lyndwood may actually 
have been instrumental in procuring the authentic stamp of 
metropolitan authority for a decree of Winchelsey which had 
been informally uttered; for he was prelocutor of the lower 
clergy in convocation in November 1419, when Archbishop 
Henry Chichele “ad peticionem cleri quandam constitu- 
tionem provincialem per Robertum Wynchelse predecessorem 
suum editam que sic incipit: Capellani stipendiarii . . . ad 
totam provinciam Cantuariensem extendi et omnes artari 
declaravit et pronunciavit.” ™ 


The next series of constitutions in Lyndwood’s list was 
bound to confuse a fifteenth-century editor, for they existed 
in variant forms and under various ascriptions. Because 
Lyndwood found them entitled “Oxford 2” and dated 
“1322,” he rejected the ascription which he found elsewhere 
to Archbishop Simon Mepham (1328-33) and assigned them 
to Walter Reynolds, archbishop from 1313 to 1327.°' Among 


48 Provinciale, 3.14.2 (p. 184); see JEH, XII (1961), 31, no. 17. Lyndwood 
himself noted (ad ver. Tria) that he had included the same statute in an 
ampler form under an attribution to Simon Langham (Provinciale, 13.1): 
this is the Salisbury statute (Wilkins, Concilia, I, 718), which is elsewhere at- 
tributed to Stephen Langton or Simon Islip (cf. EHR, L [1935], 398-400). 
No manuscript of the statute has been found with the ascription to Langham 
(see below at note 62). 


49 Provinciale, 3.17.7 (p. 199). See below, at n. 80. 


50 Above, n. 45, and JEH, XII (1961), 23-5. The decree of Winchelsey is 
distributed among four titles of the Provinciale: 1.14.1 (p. 69), 2.6.3 (p. 110), 
3.23.9 (p. 237), 5.16.6 (p. 330). 


51 Provinciale, 5.15.2 ad ver. Minime (p. 319): Walteri Raynold quae in- 
titulantur Oxon. 2 et in quibusdam libris ascribuntur Simoni Mepham, sed 
erronee: nam data illarum constitutionum est a.d. 1322... Cf. ibid. 1.4.4 (p. 
32): Haec constitutio cum caeteris eiusdem datae sive temporis in quibusdam 
libris intitulatur Simoni Mepham archiepiscopo Cantuariensi; et forsan movit 
sic scribentes, quia haec constitutio cum aliis eiusdem temporis facta est 
iuxta quotationem communem a.d. 1322 et intitulatur Concilio Oxon. 2. Sed 
verum est secundum cronicos quod anno praedicto sedit in ecclesia Cantuar’ 
archiepiscopus Walterus cognomento Raynoldus, cui successit Simon Mepham 
a.d. 1323 [recte 1327]. 
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the numerous manuscripts which survive, fifteen (all of the 
fifteenth century) ascribe the constitutions to Archbishop 
“ Stephen ” Mepham at Lambeth; others associate them with 
Stephen Langton and the Council of Oxford, 1222; * but in 
Cambridge, Caius College ms. 38 fo. 111", we find a late 
fourteenth-century text entitled: “ Incipiunt alia constitutio 
Oxon’ II celebrat’ a.d. m° ece® xxii,” and an imperfect copy of 
a similar text in Cambridge, Pembroke College ms. 131 fo. 87° 
is entitled: “ Concilium apud Oxon’ secundum celebratum 
ibidem a.d. m° ecc® vicesim.” It was upon a text of this sort 
that Lyndwood relied.** But he was certainly wrong. These 
so-called provincial constitutions of Oxford 1322 are all de- 
scended from synodal statutes of an unknown English diocese 
probably composed between 1222 and 1225. 

Lyndwood’s use of Simon Mepham’s genuine constitutions 
presents no problem.® Those of John Stratford which he 
gives are drawn both from the series (imc. “ Quam sit in- 
honestum .. .””) which we believe to have been brought up at 
the provincial council of London in October 1342 and from 
the final series (inc. “Sponsam Christi . . .”) issued on the 
authority of that council in the following May. He was un- 


52 See the version in Wilkins, Concilia, I, 593-7. 


53 He did not include all the constitutions, for the good reason that he had 
drawn from other sources texts which were very similar to some of them. 
The appendix to the Provinciale, 1679, contains (p. 39) the selection which 
Lyndwood gave, under the ascription to Walter Reynolds in the Council of 
Oxford, 1322, and Wilkins reproduced this text under the same date and 
title (Concilia, II, 512-3). No manuscript containing this selection alone 
has been found: it was probably composed from the Provinciale by the 
editor of 1679 and has no independent authority. The fuller version was 
printed by Wilkins (Concilia, I, 593-7) from a text which was associated with 
the Council of Oxford, 1222. 


54 For a discussion of all the varieties see C. R. Cheney, “The Earliest 
English Diocesan Statutes,” EHHR, LXXV (1960), 18-23. 


55 The year “1328” in all manuscripts stands for the historical date 27 
January 1329. 


56 Wilkins, Concilia, II, 696, 702. For this view of their character see 
EHR, L (1935), 415-7. That Lyndwood was not using a conflation of the 
two series (e.g., B.M. Harl. 52 fo. 93°, cf. EHR, L [1935], 416, n. 9) is shown 
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certain about the dates, assigning no place or time to the 
series “Quam sit inhonestum.”** This is strange, because 
most of the existing texts of “Quam sit inhonestum” are 
dated precisely at London, 10 October 1342, and these are 
found in collections of the type used by Lyndwood.** While 
he dates the series “ Sponsam Christi ” 1342 in his list of con- 
stitutions, in other places he gives the year 1343: °° he may 
have been confused by variation in the manuscripts he was 
using, for of the forty or so surviving texts a few give the date 
1343. For the constitutions of Archbishop Simon Islip on 
feastdays and on stipendiary priests Lyndwood had authentic 
copies at hand in the archbishop’s register. Why he assigned 
the date 1361 is hard to understand; for the correct date, 
1362, appears both in the register and in other copies, au- 
thentic and unauthentic.™ 


by his gloss on Provinciale, 3.22.4 (p. 222a): “ Haec est constitutio Iohannis 
Stratford, non tamen contenta inter constitutiones eiusdem quarum exordium 
sic incipit: Sponsam Christi”; cf. 3.6.4 (p. 140a), 3.4.4 (p. 133), 5.14.4 (p. 313), 
5.15.7 (p. 323), 3.7.3. (p. 143). 


57 Provinciale, 3.6.4 ad ver. Concilio (p. 140a): “De isto concilio aliquid 
certum in registris vel chronicis non reperi, videlicet quo tempore vel sub 
quo fuerit celebratum ”; cf. 2.2.4 ad ver. Concilio (p. 98b). 


58 They include most of the manuscripts cited above as containing “ Richard, 
1065” and “Edmund.” Cambridge, Univ. Libr. ms. Gg. 6.21 fo. 46” is dated 
20 Oct. 1842, Lambeth ms. 538 fo. 135" 10 Oct. 1344; Oxford, Brasenose Coll. 
ms. 14 fo. 183" is dated at the end 1344. 


59 Provinciale, 1.2.2 ad ver. editae (p. 17b): “secundum quotationem quam 
ego vidi a.d. 1343”; cf. 1.2.3 ad ver. constitutiones (p. 18a). In his list, 5.15.2 
(p. 319b) he gives the date 1342. 


60 Cambridge, Univ. Libr. ms. Ii.3.14 fo. 203°; Bodleian ms. Bodl. 794 fos. 
149", 150°, Selden supra 43 fo. 73" (marginal correction); Oxford, Brasenose 
Coll. ms, 14 fo. 153". Cambridge, Corpus Christi Coll. ms. 84 fo. 34” (whence 
Holkham Hall ms. 226 fo. 82") and B.M. Harl. 335 fo. 70" read “m ccc xlii 
aliter iii” and so reads the printed edition, Constitutiones legitime (Paris, 
1504), fo. 134”. 


61 Provinciale, 23.3 (p. 101) and 3.23.10 (p. 238). Printed from Lambeth, 
Register of Simon Islip, fos. 186", 188" in H. Spelman, Concilia, Decreta, Leges 
..., IL (London, 1664), 609, 610. For other versions of the constitution on 
feastdays see C. R. Cheney, “ Rules for the Observance of Feastdays in Medi- 
eval England,” Bulletin of Institute of Historical Research, XXXIV (1961), 
and for that on stipendiary priests see Reg. S. de Sudbiria, London (Canter- 
bury and York Soc., 1927-38), i.193. 
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But it was not in Simon Langham’s register that Lyndwood 
found the constitution on mortuaries, or burial-fees, which he 
ascribed to that archbishop; ® indeed, it is found in no manu- 
script under this name. Many of the late “omnibus vol- 
umes ” attribute it to Stephen Langton or Robert Winchelsey 
or Simon Islip, and it may well be that the canonist corrected 
the name from Stephen Langton to Simon Langham to admit 
of his ascription of a related document to Robert Winchel- 
sey. But all these attributions are wrong; the so-called 
“Langham ” is actually a synodal statute of Giles of Brid- 
port, bishop of Salisbury (1257), and the “ Winchelsey ” 
document nothing but an abridged version of the same.™ 

Three out of the four chapters of the Provinciale which are 
ascribed to Archbishop Simon Sudbury, dated by Lyndwood 
1378, give rise to doubt. The constitution on stipendiary 
priests is unquestionably genuine and may have been abridged 
by Lyndwood from the text in Sudbury’s archiepiscopal reg- 
ister; ® but the others,® which all relate to the confessional, 
are only described as provincial constitutions of Sudbury in 
a group of fifteenth-century manuscripts. Here they form 
part of a series, mainly made up of excerpts from the synodal 
statutes of Richard Poore for the diocese of Salisbury (1217- 


62 Provinciale, 1.3.1 (p. 19). 


63 Tbid., 3.4.2 (p. 184). This is implied by his gloss near the end of 13.1 
ad ver. Interpretatione (p. 22b). 


64 See EHR, L (1935), 398-9 and JEH, XII (1961), 31. 


65 Provinciale, 3.23.11 (p. 240). Printed in full from the register in Spelman, 
Concilia, II, 626; Wilkins, Concilia, III, 135. 


86 Provinciale, 5.16.14-16 (pp. 342-5). 


67 Cambridge, Caius Coll. ms. 38 fo. 121°; Cambridge, Peterhouse ms. 51 
pt. ii fo. 38"*; B.M. mss. Harl. 335 fo. 88° and Harl. 3705 fo. 101°. The Cam- 
bridge mss. give the date 1378, the Harleian mss. give respectively 1328 and 
1278. The Harleian texts are described and discussed in an unpublished 
D.Phil. thesis by W. L. Warren, “Simon Sudbury” (Bodleian Libr., Oxford, 
1956), appendix C, pp. 506-29. While they are derived in large part from the 
statutes of Richard Poore they also contain traces of the earlier synodal stat- 
utes of Canterbury, 1213-4 (EHR, LXXV [1960], 2-18). 
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1221). These three chapters are all from Poore® and all 
three, oddly enough, are among the “ Edmund” statutes with 
which Lyndwood was well acquainted. Whether they were 
ever issued by Sudbury remains doubtful. 

Lyndwood’s use of Archbishop Thomas Arundel’s Oxford 
constitutions against heresy calls for no lengthy comment. 
He had them at hand in the register of the archbishop.® 
Likewise for the constitutions of his master, Chichele, au- 
thentic copies must have been available to Lyndwood; if the 
date which he gives (1415) is not correct for all of them, he 
probably considered that it was unnecessary to be precise.” 


IV 


This analysis of the Provinciale reveals that 48 of its 240 
chapters were not provincial legislation. Having regard to 
the state of the collections which were current in Lyndwood’s 
day, it was natural that he should go astray. Usually he ac- 
cepted the ascriptions which he found, and his attempts at 
criticism of them were not happy: neither the changing of 
“Richard, 1065” to Richard Wethershed nor of “Stephen 
Langton ” to Simon Langham was justified, although neither 


68 Chapters 35-6, 34, 37 in the edition in Salisbury Charters and Documents, 
ed. W. D. Macray (Rolls Series, 1891), pp. 141-2. 


69 Lambeth, Register of Thomas Arundel, vol. ii fo. 10°, whence printed in 
Spelman, Concilia, II, 662-8 and Wilkins, Concilia, III, 314-9. The constitu- 
tions were issued originally at Oxford in 1407, but were finally published (as 
the enregistered text shows) in the London council of “14 Jan. 1408” (i.e., 
1409): hence Lyndwood’s date, “ Oxford, 1408,” which is found in some manu- 
scripts (e.g., Bodleian, ms. Selden supra 43 fo. 89" [corr. “ alias vii® ”], cf. 95") 
and in Constitutiones legitime (Paris, 1504), fo. 152"*. 


70 The records of the convocation of Oct. 1414 are lost (Reg. H. Chichele, 
i, p. exliv), but Professor Jacob remarked that the constitution “De clericis 
bigamis” (Provinciale, 3.3.2) was probably issued then. It was sent to the 
bishop of London 23 Oct. 1414 (Reg. Robert Rede, ed. C. Deedes [Sussex 
Record Soc., 1908-10], i.160-1) and was published at Paul’s Cross 28 Oct. 1414 
(Bodleian ms. Selden supra 43 fo. 95"); it appears among documents of Nov.- 
Dec. 1414 in Registrum R. Mascall, ed. J. H. Parry (Canterbury and York 
Soc., 1917), pp. 120-1. The other two chapters, on feasts, in the Provinciale 
(23.4-5, p. 103) were dated respectively 14 Jan. 1415 (i.e., 1416) and 17 Dec. 
1416 (Reg. H. Chichele, III, 8 and 28). 
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of the original titles was right. Here and there Lyndwood 
showed caution (for instance, when he doubted whether 
“Langham’s” statute was a provincial constitution), but he 
was not keenly aware of historical facts, which concerned him 
less than points of law. As Maitland remarked, he was capa- 
ble of blaming John Pecham for ignoring a decree of Boni- 
face VIII issued several years after the archbishop’s death.” 
Lyndwood’s failure to understand the circumstances in which 
his texts had originated explains, in W. T. Waugh’s view, his 
ill-conceived glosses on Pecham’s constitution against plurali- 
ties. Again, failure to recognize that the “ Edmund” con- 
stitutions were diocesan statutes accounts for his inappropri- 
ate gloss on testes synodales.” 

It is worth stopping to notice what happened when cus- 
tomary rules and synodal statutes came to be treated as pro- 
vincial constitutions. Not only did they obtain a wider pub- 
licity; a lengthy and learned gloss by Lyndwood shows that 
in the opinion of the official of Canterbury they enlarged the 
competence of the archbishop’s court. The metropolitan 
jurisdiction extended to the punishment of cases in which 
provincial constitutions had imposed penalties. “For the 
archbishop,” says Lyndwood, “can make a provincial canon 
or constitution touching the whole province, and by that con- 
stitution are bound the subjects of the suffragans, if only they 


71 Provinciale, 3.19.8 ad ver. cum socia (p. 212b): “ Maxime cum I. Peccham 
auctor huius constitutionis bene noverat constitutionem illam Bonifacianam ”; 
cf. Maitland, Roman Canon Law, p. 28. 


72“ Archbishop Peckham and Pluralities,” EHR, XXVIII (1913), 630-5. 


73 Provinciale, 5.1.1 ad ver. Duo vel tres (p. 2776); ef. EHR, L (1935), 204-5. 
John Johnson spotted what was the matter: “This constitution increases my 
suspicion that the archbishop intended all these rules for his own diocese only. 
If as L. supposes, this constitution related to the whole province, certainly 
some notice would have been taken of the suffragan bishops, and the in- 
formers directed principally to denounce their excesses to the primate. All 
L.’s difficulties on the text of this constitution vanish on supposition that it 
concerns the diocese of Canterbury only” (A Collection of All the Eccles. 
Laws ... of the Church of England (London, 1720], vol. II, s.a. 1236). A sec- 
ond edition was produced by John Baron (Oxford, 1850-1), but this useful 
book has been generally neglected. 
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are aware of it unless their ignorance of it is crass or supine 
... [ef. Sext 1.2.2] ... so that, should anyone incur the 
penalty of such a constitution who is not of the archbishop’s 
diocese but is a subject of his suffragan, in this case not only 
the bishop can absolve his subject from such a sentence, but 
also the archbishop. ... Since therefore the archbishop can 
absolve one who incurs the penalty of a provincial constitu- 
tion, so also he can punish a delinquent against such a stat- 
ute.” “* This deserves to be remembered when we observe 
how Lyndwood contributed to give metropolitan authority to 
some dubious documents. 

With what consideration did he treat the actual texts be- 
fore him? Here any opinion must be expressed cautiously, 
for we have not identified the manuscripts he used or dis- 
covered the autograph of his work. None the less, it is rea- 
sonable to call attention to certain points in his text which 
differ from all known manuscripts of the constitutions, and to 
see in them the evidence of re-touching. In one instance 
Lyndwood went so far as to conflate two texts to make one. 
Among the miscellaneous statutes attributed to John Pecham 
is one on the custody of the Host which appears to lie behind 
c.l of the Council of Lambeth (1281) on the same subject. 
Whether it was a mandate previously issued by Pecham on 
visitation, or a draft brought to the Council of Lambeth for 
discussion, or a statute proposed in an earlier council, we can- 
not say; but the similarities of wording are close and the only 
substantial difference is that the undated text requires fort- 
nightly, not weekly, renewal of the reserved Host. Lynd- 
wood, we infer, had both texts before him and produced a 
conflation for which no existing manuscript, outside the 
Provinciale, vouches. It was not, in the circumstances, a 
heinous offence.”* A fairly innocuous case of verbal emenda- 


74 Provinciale, 3.23.10 ad ver. Competentem (pp. 239-40); cf. Maitland, 
Roman Canon Law, p. 36. 


7 Provinciale, 3.25.2 (p. 248); Wilkins, Concilia, II, 48. Lyndwood’s version 
orders weekly renewal of the Host. 
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tion which probably had no manuscript support is to be seen 
in the constitution of Archbishop Boniface on tithe, which 
Lyndwood attributes to Winchelsey.” In the Provinciale the 
mandatory words read: “Volwmus et statuimus quod in 
cunctis ecclesiis per Cantuariensem provinciam constitutis 
uniformis sit petitio decimarum.” The manuscripts of the 
constitution, under its various ascriptions, commonly read: 
“Volumus quod in cunctis ecclesiis per archiepiscopatum 
nostrum [or, per archidiaconatus] uniformis sit petitio deci- 
marum.” Lyndwood glosses the word provinciam in his text: 
“Aliqui libri hic habent Archiepiscopatum, sed haec dictio 
Archiepiscopatum, in quodam concilio provinciali tento in 
ecclesia Sancti Pauli London’ sub domino Henrico Chicheley 
archiepiscopo Cantuariensi, de consensu prelatorum et totius 
cleri fuit subducta, et loco eius posita haec dictio Provinciam, 
me tunc existente praelocutore ipsius cleri.” “7 Lyndwood may 
have made a similar change tacitly in the constitution of 
Winchelsey, “ Presbiteri stipendiarii,” which was ratified by 
Chichele in 1419. Here Lyndwood’s in provincia nostra is in 
contrast to the in archiepiscopatu nostro of the manuscripts.” 
At a later point in this same constitution Lyndwood’s “ De- 
cernimus etiam ut presbyteri huiusmodi infra nostram pro- 
vinciam celebrantes intersint ” is an enlargement of the words 
in the manuscripts: “debeant interesse.”*® In yet another 
chapter ascribed to Winchelsey Lyndwood makes the mandate 
binding upon “ omnibus et singulis rectoribus . . . per nostram 


76 Ibid., 3.16.5 (p. 192). 


77 Lyndwood was prelocutor in convocations held at St. Paul’s in 1419, 1421, 
1424, 1425, 1426. Lyndwood may refer here to the meeting of 1419; cf. above, 
at n. 50. 


78 Provinciale, 3.23.9 (p. 237). Cambridge, Caius Coll. ms. 38 fo. 124” and 
B.M. ms. Harl. 3705 fo. 67" read in archiepiscopatu vel provincia nostra. Like 
Lyndwood they omit “ inmiscendo se ut prius in divinis” after “ incurrant ”; 
but they omit other words present in the Provinciale, which shows that Lynd- 
wood did not take his text from these manuscripts. 


79 B.M. ms. Cotton Faustina A.viii fo. 117’ reads: “Iurent predicti presbi- 
teri quod debeant interesse ”; cf. JEH, XII (1961), 24-5. 
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provinciam constitutis”; but these words are not found in 
any manuscript of the constitution; all read at this point: 
“vobis omnibus et singulis.” The constitution was not 
Winchelsey’s and was probably a diocesan statute to which 
Lyndwood gives the form of a law for the whole province.*° 

A few other phrases, which appear to be Lyndwood’s own 
additions to the texts, were added with a different object. 
They do not emphasize or enlarge the authority of the law; 
they give a twist to its substance and a point to Lyndwood’s 
gloss. Thus, all known manuscripts of Winchelsey’s decree 
on the obligations of parishioners say that the expense of re- 
pairing chancels shall fall on the rector or vicar. The Pro- 
vinciale adds: “seu ad quos pertinent,” and this enables 
Lyndwood to refer to customs in certain London churches 
whereby the laity repair the chancels.** Simon Islip’s consti- 
tution on feast-days (1362) requires abstention “ ab universis 
popularium operibus,” *? but Lyndwood substitutes the word 
servilibus for popularium, to bring the order into line with 
canonical rules about opera servilia.** Again, the Council of 
Oxford, 1222, specifies the dress to be worn by the officials of 
bishops and of archdeacons in consistory. Lyndwood, by 
reading officiales ipsorum archidiaconorum, justifies the dis- 
tinction he draws in his gloss between the officials of bishops 
and those of archdeacons, and claims the superior status of 
dignitary for the former. 

All told, the wilful inaccuracies of Lyndwood in reproduc- 
ing the old legislation were few. If he occasionally took liber- 
ties with his texts, he seldom perverted the sense seriously. 


80 Provinciale, 3.17.7 (p. 200) ; cf. JEH, XII (1961), 30. 
81 [bid., 3.27.2 (p. 253b). 
82 Spelman, Concilia, II, 609, Provinciale, appendix II, p. 57. 


83 Provinciale, 2.3.3 (p. 101); cf. Lyndwood’s glosses in 1.11.1 ad ver. Caere- 
moniis (in fine) and Canonicis institutis (pp. 56-7). Lyndwood omits Good 
Friday from the list of holidays. 


84 [bid., 3.1.1 ad ver. Officiales archidiaconorum (p. 119a); cf. Wilkins, Con- 
cilia, I, 589 (c. 28). 
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In his glosses he sometimes showed tendencies regrettably 
common among medieval canonists: to point obvious morals, 
to dodge crucial issues, and to wander into repetition and 
irrelevancy. But he was always supported by both sound 
learning and wide experience. He knew equally well the com- 
mentators on the common law of the Church and the peculi- 
arities of English custom. And because his texts were not the 
utterances of a supreme legislator, but of inferior authority, 
he could upon occasion criticize them freely, saying when they 
failed to conform with the common law and when they had 
lapsed through desuetude. This makes the Provinciale a 
legal textbook of unusual interest. 


V 


Our survey of Lyndwood’s sources and of the way in which 
he used them is completed, without the pretension of being an 
exhaustive survey. It is tempting to go on to raise questions 
connected with the transmission of his book; but it is too soon 
to answer them. This section is added to the foregoing study 
simply with the object of indicating in a general way the sort 
of material which exists and which needs scrutiny and analy- 
sis. The list of manuscripts in the appendix is provisional. 


If we enquire what fortune Lyndwood’s book enjoyed in 
the next hundred years, a satisfactory answer is hard to come 
by. Lyndwood himself did what he could to ensure its per- 
petuation. His will, dated 22 November 1443, which desired 
that his body should rest in St. Stephen’s Chapel, West- 
minster, contains the following clauses: 


Item, volo quod liber meus quem compilavi super constitu- 
ciones provinciales reponatur in cathenis et inferratus sit, ut 
salvo et secure custodiatur, in superiori parte capelle sancti 
Stephani predicte vel alias in vestiario eius capelle, ut quociens 
opus fuerit pro veritate scripture primarie eiusdem pro cor- 
reccione aliorum librorum ab eodem tractatu copiandorum 
recurri poterit dum sit opus. Item, volo quod copia eiusdem 
libri quem ut prefertur compilavi et pro maiori parte scripsit 
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Thomas Hetham remaneat penes eundem Thomam iure pro- 
prio, ut ex copia eiusdem locanda possit aliquid lucrari in 
recompensam laboris sui.*® 


Lyndwood died on 21 October 1446 and it must remain 
doubtful whether the careful provision he had made for his 
Provinciale was carried out. For an inventory copied into 
the Chancellor’s Register at Oxford in August 1448 implies 
that Lyndwood’s Provinciale “in quaternis manu domini” 
was then in the possession of one of his executors, Master 
Ralph Drew, or Dreffe, at Oxford.** Its later fate is unknown; 
a book in quires has less chance of survival than a book in 
stout binding. Whether Thomas Hethman made profit from 
allowing his manuscript to be copied is likewise unknown. 
A study of the existing manuscripts might possibly throw 
light on these matters. 

Not much memorable legislation emanated from the fif- 
teenth-century archbishops of Canterbury after Lyndwood’s 
day,** and in 1462 the provincial council of York accepted 
such previous legislation of the southern province as was not 
repugnant to the constitutions of York; ** so Lyndwood’s 
systematic collection was of permanent value, useful in both 
provinces, even without its gloss. In fact, a large proportion 
of the known manuscripts and of the printed editions contain 
the five books of constitutions without the commentary, or 
with only some small excerpts from it. The gloss made it a 


85 Lambeth, Register of John Stafford, fo. 143°; the whole will is printed 
from this source in Archaeologia, XXXIV (1852), 419 and translated by A. 
Ogle, The Canon Law in Mediaeval England, pp. 197-204. A seventeenth- 
century copy is in Bodleian ms. Rawlinson D. 817 fo. 217. 

86 Registrum Cancellarit Oxoniensis 1434-69, ed. H. E. Salter (Oxford Hist. 
Soc., 1932), I, 164; cf. A. B. Emden, Biog. Reg. of the Univ. of Oxford to a.d. 
1600 (1957-9), I, 594. 

87 Manuscripts of the Provinciale sometimes contain, at the end, additional 
constitutions of Chichele (especially that for the augmentation of vicarages, 
1439 [Wilkins, Concilia, III, 286]) and one or two later documents. 


88 Wilkins, Conciiia, III, 580, 663; cf. EHR, L (1935), 216, n. 3. 
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bulky and expensive volume and the surviving folio copies 
must have been written for rich book-buyers. But a service- 
able little octavo was enough to contain the constitutions, 
and with its familiar arrangement in five books and its index 
of tituli it would provide a handier tool than the old collec- 
tions arranged in order of councils without regard to subject- 
matter. 

Glossed and unglossed, the Provinciale is only known to 
survive in about fifty manuscripts,® and it is impossible to 
estimate what percentage this represents of the copies made 
in the first hundred years. Lyndwood’s name only rarely ap- 
pears in medieval library catalogues of monasteries and col- 
leges.*® Collections designed for serious study of canon law 
would prefer the great glossators of the Corpus Juris to Lynd- 
wood and the small beer of provincial legislation. So when in 
1469 Thomas Kent, doctor of both laws, bequeathed his law- 
books to form a library for the use of official, dean, examiners, 
advocates, and proctors of the Court of Canterbury, the 
twenty-eight works included no Lyndwood and no provincial 
constitutions.** But if Kent’s library was of the academic 
sort, those to whom he left it can hardly have avoided using 
Lyndwood’s work. When records of the pre-Reformation 
courts christian have been more thoroughly examined, some 
slight evidence of this may be forthcoming. A careful survey 
of wills would almost certainly discover copies of the Pro- 


89 See the appendix below. 


90 The University Library, Cambridge, possessed a “ Lynwode” in 1473 (H. 
Bradshaw, Collected Papers (Cambridge, 1889], p. 45, no. 222). Exeter Cathe- 
dral possessed the “ Liber Provincialis W. Lynwood,” in two volumes, in 1506 
(G. Oliver, Lives of the Bishops of Exeter (Exeter, 1861], p. 366). Some of 
the copies in the Syon library early in the sixteenth century were of printed 
editions (T. 15, T. 27, T. 72); one or two other items described as “ Consti- 
tuciones provinciales ” may possibly conceal a manuscript copy of Lyndwood’s 
collection: T. 16, T. 32, T. 71 (Catalogue of the Libr. of Syon Monastery, 
Isleworth, ed. M. Bateson [Cambridge, 1898], pp. 189, 191, 195). Two copies 
of “ Constituciones provinciales” were at Corpus Christi College, Cambridge, 
early in the sixteenth century (Corpus Christi Coll. ms. 232 fo. 13”). 


91Emden, Biog. Reg. Univ. Oxford, II, 1038. 
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vinciale in the hands of church dignitaries and ecclesiastical 
lawyers.*” 

The exiguous evidence of the manuscripts is explained by 
the record of printed editions. The whole work, with Lynd- 
wood’s glosses, and the index dated 1433, was produced in a 
spendid folio of 350 leaves by the Oxford printing press, not 
many years after it was first installed, at some unknown 
date in the 1480s.°* This was not only one of the first dozen 
books printed at Oxford: it was bigger than any book to be 
printed there in the next hundred years, and it was one of the 
first lawbooks of any sort to be printed anywhere in England. 
The English common lawyer of the fifteenth century had no 
large or comprehensive work in print, only Littleton on ten- 
ures and a handful of recent statutes and yearbooks. The 
printing of Lyndwood’s book surely testifies to the large de- 
mand a publisher might expect and at the same time it ac- 
counts for the subsequent destruction of many manuscript 
copies. But the Oxford edition was too heavy and too 
costly ** a volume to meet all needs. Shortly before the end 


82 Nicholas Carent, dean of Wells, bequeathed a Lyndwood to the cathedral 
library in 1467 (Somerset Medieval Wills, ed. F. W. Weaver [Somerset Record 
Soc., 1901], p. 211). In 1499 Bishop Richard Fox presented to the collegiate 
church of Bishop Auckland (dioc. Durham), with other books, “ Constituciones 
secundum usum Cantuariensis provincie cum glosa Willelmi Sherwode in 
pergameno” (Reg. of R. Fox, Durham, ed. M. Howden [Surtees Soc., 1932], 
p. 95). It is conceivable that William Sherwode or Shirwood, doctor of canon 
law, who died in 1482, wrote a gloss upon the constitutions; but is is im- 
probable, and the name is probably here written in mistake for Lyndwood. 


93 A. W. Pollard and G. R. Redgrave, S[hort-]T[itle] Clatalogue of Books 
printed in England .. . 1476-1640] (Bibliographical Soc., 1926), no. 17102. See 
Falconer Madan, The Early Oxford Press (Oxford Hist. Soc., 1895), pp. 3-4, 
240, 258-9 and pl. iv. For the description of two settings of certain leaves see 
[G. Chawner], A List of the Incunabula in the Libr. of King’s Coll. Cam- 
bridge (Cambridge, 1908), pp. 52-53. The date is given tentatively by the 
bibliographers as 1483. At least twenty-two copies survive. 


®4Tts price is not known. The edition of which John Dorne, the Oxford 
bookseller, sold two copies in 1520 at half a mark apiece was probably the 
smaller Paris edition of 1506 (STC, 17109): Collectanea, first series (Oxford 
Hist. Soc., 1885), pp. 108, 124. 
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of the century Wynkyn de Worde produced Lyndwood’s five 
books of Constitutiones Provinciales without his gloss, in a 
small octavo, at Westminster “in domo Caxston,” 31 May 
1496 (STC, 17103). A re-setting came from the same printer 
less than three years later, 15 April 1499 (S7T’C, 17104). Prob- 
ably in the same year Richard Pynson dedicated to John War- 
ham, archbishop of Canterbury, an edition based on the 1496 
edition and soon afterwards produced another with some few 
documents added (STC, 17105-6). In the sixteenth century 
continental printers entered the market, and the Short Title 
Catalogue enumerates eight more editions, some containing 
the gloss, printed at Paris, Antwerp, and London between 
1501 and 1534. A hundred years after its first appearance 
Lyndwood’s work must have been circulating in a very great 
number of copies. 

Thereafter the demand probably declined. An edition with- 
out the gloss was published in 1557 (STC, 17114), and then no 
other appeared for a century after the Reformation. Another 
edition of the texts, with the addition of the legatine canons 
of Otto and Ottobuono, appeared at Oxford in 1664, under the 
title Provinciale Vetus Provinciae Cantuariensis, edited by 
Robert Sharrock, D.C.L.” Finally, in 1679, a comprehensive 
small folio was published at Oxford, which added to the 
glossed Provinciale the legatine canons with the gloss of John 
Athon, and the provincial constitutions in their presumed 
chronological order, with sundry other documents. The pub- 
lishers claimed that in preparing their edition three printed 
editions and three manuscripts had been used, but did not 
particularize about their sources. Marginalia refer to an Eton 
manuscript of the Provinciale which may be identified as 
Eton Coll. ms. 98.% 


95 1630-84; he was archdeacon of Winchester at the time of his death. 
Antony Wood says that Sharrock “was accounted learned in divinity, in the 
civil and common law, and very knowing in vegetables, and all pertaining 
thereunto.” For his botanical and other publications see Bertha Porter in 
Dict. Nat. Biography. 


96 An Oxford, New College ms. of the gloss on the legatine canons (probably 
New Coll. ms. 214) is cited by the publishers, Appendix I, pp. 14, 15. The 
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Do surviving manuscripts or printed editions preserve 
Lyndwood’s work in its original form? Did the author him- 
self revise it after ending his gloss with thanks to the Al- 
mighty on the eve of Whitsun 1430? No answers to these 
questions can be made until the texts have been thoroughly 
examined. Bearing in mind the painful fate of Gratian’s 
Decretum and Bracton’s De legibus Angliae, he would be 
bold who expected to find a single archetype, discernible in 
the existing texts. Lyndwood, it has been seen, left two copies 
with which he was satisfied, but we do not know what hap- 
pened to them, and probably other copies already existed 
when Lyndwood made his will. A superficial survey of some 
of the manuscripts suffices to show that the sequence of texts 
sometimes varies and a text is sometimes inserted which does 
not appear in the textus receptus of 1679.°* Various additions 
are made in the midst or at the end of the work in various 
manuscripts. Several of the manuscripts which contain glosses 
evidently do no more than give précis or excerpts of Lynd- 
wood’s gloss, but other glosses may show originality.°* Can all 
the commentary in the textus receptus be regarded as Lynd- 
wood’s, and do any manuscripts contain more? Can any of 
the manuscripts be identified as the copy from which any of 
the early printed editions was taken? These are some of the 
matters which call for further study. 

C. R. CHENEY 


Corpus Curistr CoLitecE 
CAMBRIDGE 


publishers reprinted the dedicatory epistles of Jodocus Badius to the Consti- 
tutiones legitime (Paris, 1504), here dated 13 Sept. 1506, and to the Provinciale 
(Paris, 1506), dated 15 May 1506. The imprimatur on the verso of the title 
of the 1679 edition is dated 23 March 1676/7, and the colophon of the Pro- 
vinciale (p. 356) 11 July 1678. 


87 E.g., B.M. ms. Royal 11 A.xiv, Lambeth ms. 479, Peterborough, Dean 
and Chapter Libr. ms. 9, and numerous other unglossed texts have the pre- 
amble of Arundel’s constitutions, 1407 (“ Reverendissime sinodo . . . abscin- 
dendi”) as a fourth chapter to Lib. 1, tit. 2, De constitutionibus. 


98 The following list indicates some manuscripts which differ from the teztus 
receptus in their glosses; but all the manuscripts have not been thoroughly 
examined. 
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APPENDIX 


The following list of manuscripts of the Provinciale is only a 
first rough attempt at a census. Many of the manuscripts are de- 
fective, and many have one or more later constitutions appended 
to the main series, and the sequence of constitutions is not uniform; 
but these facts are not noted here. Only those copies contain Lynd- 
wood’s gloss or some substantial part of it which are so noted here. 

For the Marquess of Bath’s manuscript at Longleat I rely upon 
the description in Hist. Mss. Commission, Third Report, p. 181, 
from which I infer that it is imperfect and without gloss. I have 
not myself seen either the Harvard or the Edinburgh copy and am 
grateful to Professor 8. E. Thorne and Professor Denys Hay for 
sending me particulars. I am obliged to the owners and librarians 
for facilities to consult all the other manuscripts, and especially to 
Sir Arthur Howard, for lending me the copy which he owns. 


Cambridge (England) Univ. Libr. Ee.6.30. 
” “  Ee.6.32, with gloss. 
Corpus Christi Coll. 544. 
Emmanuel Coll. 66 (1.3.14). 
° “ 107 (1.4.32), excerpts only. 
Gonville & Caius Coll. 157 (207) fo. 59 (to Lib. 3 tit. 16 
only) with abridged gloss. 
2 . “ 207 (113) p. 65. 
" “ “222 (237). 
- - “ 235 (121) p. 117, abridged. 
. % “ 262 (666), with gloss. 
“ as “ 262 (667) , with gloss. 
Peterhouse 53, with gloss. 
. 54, with gloss. 
St. John’s Coll. 243. 
Trinity Coll. 400 (B.16.38). 
" “ 401 (B.16.39) fo. 61. 
wi “ 1245 (0.4.14) fo. 148”, table only. 
“ 1356 (0.7.28). 
Cambridge (Mass.), Harvard Law School 37. 
Edinburgh, Univ. Libr. D.b.V.10 (149). 
Eton College Libr. 98, with gloss. 
Lincoln, Cathedral Chapter Libr. C.5.9. (133). 
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London, British Museum Harl. 224. 
“ “ “ 2352. 
“cc “ “ 2359. 
we ™ Royal 9A.v, with abridged gloss. 
as ? 4 9 A.xiii, with abridged gloss. 
. ‘ “ 11 A.xiv fo. 93. 
“ . “ 11 C.viii, with gloss. 
“ " “ 11 E.i, with gloss. 
Lambeth Palace Libr. 433, with abridged gloss. 
“ “ “ 478. 
“ “ “ce 479. 
Lincoln’s Inn Libr. 27 (148). 
Longleat House (Wiltshire), Marquess of Bath. 
Oxford, Bodleian Libr. Bodley 18 (Summary catalogue 1861), with 
abridged gloss. 
a . “ 65 (S.C.2066). 
s ' “ 248 (8.C.2247), with gloss. 
” “ Lat. th. £.8 (8.C.34476) fo. 51. 
“ “ Laud mise. 608, with gloss. 
o “ Rawlinson A.380. 
“ “ “ C.268. 
“ “ « C273. 
“ “ “ C.664. 
. “Tanner 337 fo. 57. 

All Souls Coll. 63 fo. 184". 

Corpus Christi Coll. 71, with gloss. 

Magdalen Coll. 143, with gloss. 

New Coll. 215 (to Lib. 1 tit. 9 only), with gloss. 
Peterborough, Dean and Chapter Libr. 9, with abridged gloss. 
Shrewsbury, School Libr. 8. 

Steyning (Sussex), Hon. Sir Arthur Howard, Wappingthorn. 


Copies were formerly in the libraries of Abraham Sellers and 
Henry Farmer ([E. Bernard] Catalogi Librorum Manuscriptorum 
Angliae et Hiberniae [Oxford, 1697], tom. 2, nos. 3789 [20] and 
9152 [2]). Neither has so far been identified with an existing 
manuscript. A copy offered for sale by Messrs. Colbeck Radford 
and Co., Ltd., 8 Bruton Street, New Bond Street, London, in their 
catalogue, The Ingatherer, no. 22 (Feb. 1932), item 5, seems to have 
been that which formerly belonged to the Dominicans of Wood- 
chester (Gloucestershire): see Hist. Mss. Commission, Second 
Report, pp. 146-47. 
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THE VOW OF POVERTY AND ITS 
CIVIL LAW IMPLICATIONS * 


HE religious state is a juridical status of persons in the 
Church in which the members profess the public vows 
of poverty, chastity, and obedience. In virtue of posi- 
tive legislation of the Church these public vows are essentially 
necessary but they are not ends in themselves. They are mere 
means whereby the individual is assisted in his pursuit of 
perfection by the observance of the evangelical counsels. One 
of these, the vow of poverty, aims at the acquisition of the 
virtue of poverty and a spirit of detachment from temporal 
goods. Although this virtue and spirit should motivate and 
influence the life of every religious, the actual occasions on 
which the vow of poverty calls for the observance of precise 
formalities of law by the subject are not too frequent. Never- 
theless, the proper fulfillment of these demands creates situa- 
tions where canon and civil law should be examined in rela- 
tionship to one another so that the latter can be utilized for 
the better fulfillment of the canons. This is the specific area 
with which this paper is concerned. The questions to be ex- 
amined are not offered as an exhaustive compilation. Rather 
it is hoped that they will illustrate the possible relationship 
of canon and civil law in matters pertinent to the vow of 
poverty and that they will be of service in the solution of 
actual problems when they arise. When civil law is called 
upon to reinforce canonical prescriptions, as it is in these 
cases, it is understood to be an area for one competent in 
questions of civil law to work towards the fulfillment of the 
canonical regulations. 
Some preliminary facts should be recalled before turning 
to a consideration of particular problems. In the first place, 
the vow of poverty itself should be understood. It is a 


* Paper read at the sixteenth annual meeting of the Midwest Chapter of the 
Canon Law Society of America, held in Rockford, Illinois, April 25-26, 1961. 
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promise made to God by which a religious, desirous of striving 
after supernatural perfection, binds himself in accordance 
with the particular law of an institute not to accept, use, or 
dispose of temporal goods without permission of the lawful 
superior.’ 

The canonical restrictions placed upon the conduct of an 
individual by the vow of poverty extend only as far as owner- 
ship or rights derived from it are involved. Consequently, 
the religious retains reasonable discretionary power in certain 
instances where at first appearance the vow of poverty seems 
to apply. Thus, for example, he may refuse to accept a 
gift whenever he judges that its refusal can be justified by 
his own particular law and the virtue of piety. Or again, he 
may, in similar circumstances, channel a possible gift away 
from himself without violation of the vow or virtue of 
poverty. This may be done since the vow of poverty does not 
oblige one to accept everything that is offered to him. Prior 
to his acceptance of gifts, there is no question of ownership 
on his part; it is the exercise of acts of ownership which is 
regulated by the vow. 


The historical evolution of religious law recognizes a dis- 
tinction between a solemn and a simple vow of poverty. They 
do not differ intrinsically, but ecclesiastical law treats them 
differently. The solemn vow is generally professed in the 
older orders where the individual surrenders the right of own- 
ership at solemn profession, while the simple vow is character- 
istic of religious congregations where this right is retained by 
the individual. Both vows, however, effectively restrict the 
individual’s right to use and to administer property. Under 
the simple vow, the religious retains the radical right of own- 
ership of property already possessed as well as the right to 
acquire property. On the other hand, the religious who pro- 
fesses the solemn vow of poverty surrenders his natural right 


1 Pius IX, litt. ap. Quam mazima, 13 Nov. 1847; Normae, art. 113; Beste, 
Introductio in Codicem (Collegeville, Minn.: St. John’s Abbey Press, 1956), 
ad can. 479, ITI. 
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to possessions so that he no longer retains a patrimony or the 
right to acquire one.” 

The subject of the property of religious is treated in six 
canons of the Code. Even a hasty perusal of them indicates 
how the law wishes a religious to disassociate himself per- 
manently from preoccupation with personal possessions from 
the time of his entrance into religious life. At the same time, 
the law realistically provides for the protection of one’s 
patrimony so that it will be kept intact in case necessity or 
other considerations should dictate a return to the world. 
Thus canon 568 states that the novice may not renounce his 
possessions after entering the novitiate. He must appoint an 
administrator to care for them,’ and, if he is a novice in a 
religious congregation, he is to make a will* which cannot 
be arbitrarily changed.® Furthermore, the patrimony cannot 
be disposed of or encumbered by the religious in a congrega- 
tion without special permission.* Thus the canons cover the 
entire life of the religious in relation to his personal posses- 
sions. In addition, the law considers him to be incorporated 
into a new family by religious profession and, consequently, 
whatever he acquires as a religious is acquired by the 
institute.” 

The canons also distinguish between the rights of those with 
a simple vow and the rights of those with a solemn vow. Per- 
sonal acquisitions are still possible for the former, but they 
must be incorporated into his patrimonial goods® and ulti- 
mately disposed of by will® if the religious perseveres in his 


2 Beste, loc. cit.; Wernz-Vidal, De Religiosis (Romae: Apud Aedes Univer- 
sitatis Gregorianae, 1933), nn. 327-330. 


8 Can. 569, § 1. 
4 Can. 569, § 3. 
5 Can. 580, §3. 
6 Can. 580, §3; 583, 1°. 
7 Can. 580, § 2. 
8 Can. 580, § 1. 
9 Can. 569, $3. 
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vocation. Since the solemnly professed religious renounces the 
right of ownership, the law allows him to dispose freely of his 
patrimonial goods in the two months before solemn profes- 
sion.’° 

In the framework of these preliminary points of law certain 
problems involving the application of civil and canon law 
remain to be considered. Both laws are concerned with these 
matters, namely, the appointment of an administrator for 
temporal goods, the formulation of a last will, the renuncia- 
tion of property before solemn vows, the acceptance of lega- 
cies, and contracts for personal services. 


I. APPOINTMENT OF AN ADMINISTRATOR AND DESIGNATION 
OF USE FoR INTEREST AND USUFRUCT 


In the course of the novitiate, a novice is to appoint an ad- 
ministrator for his patrimony and, also, to arrange for the 
disposition of the interest or income from his estate. Both 
actions are to be quasi-permanent so that a subsequent change 
is only permissible for a good reason and with the authoriza- 
tion of the general superior.’* In making these prescriptions, 
however, the canon allows broad discretionary authority to 
the individual in so far as the choice, manner of appointment, 
and instructions to the administrator are concerned. In al- 
lowing such freedom, it seems only reasonable to expect that 
the canon will be observed in such a way that the civil law 
will insure its fulfillment when a notable sum is involved. 

No specific value is established in the law whereby one can 
determine that a particular amount of possessions is to be 
considered patrimony. A refinement of the concept is never- 
theless possible in the light of the purpose of the patrimony: 
it is intended to be a means of support for the religious if he 
fails to persevere in his vocation. It follows that a sum suit- 
able for this purpose should be considered patrimony. Thus, 


10 Can. 581, § 1. 
11 Can. 569, § 1. 
12 Can. 580, $3. 
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for example, an amount of money regarded as a suitable chari- 
table subsidy under canon 643, § 2, for a religious returning to 
the world can be taken as a norm for determining what value 
constitutes patrimony. Such a sum should, therefore, be 
turned over to an administrator. 

Although the law does not prescribe how an administrator 
is to be appointed, there is greater need for this to be accom- 
plished in accordance with the regulations of civil law as the 
value of a patrimony increases. Informal agreements with a 
friend, a member of the family, or the community itself may 
be acceptable when the patrimony is of minor value, but when 
its value is notable, informality should not be tolerated. The 
purpose of the law is twofold: the preservation of the temporal 
possessions of the religious and the elimination of future pre- 
occupation regarding his possessions. Reasonable efforts 
necessary, therefore, to reinforce the canon with the statutes 
of civil law are clearly indicated whenever the value of the 
patrimony is notable. 

In referring to a patrimony as notable, the term notable 
is not employed in the comparatively restricted meaning 
adopted by authors in matters of justice.* Rather, it is used 
in the sense in which it would characterize an estate that 
would be considered notable in the world today, due con- 
sideration being given to current economic conditions. Thus 
“the reasonable man ” of civil lawyers might consider as no- 
table an estate valued at $5,000 since it would be capable of 
producing at normal interest rates an annual yield of con- 
siderable value to him. Less arbitrary, perhaps, and certainly 
more persuasive to the canonist, is a norm drawn from the 
decree of the Sacred Congregation of Religious regarding 
alienation of religious assets. For the United States of 
America, the value of $5,000 was established as a limit beyond 
which alienation could not be made without an apostolic in- 


13 Jone-Adelman, Moral Theology (Westminster: Newman Press, 1956), p. 
218; Fanfani, De Iure Religiosorum (Rovigo: Instituto Padano di Arti Gra- 
phice, 1949), p. 177; Choupin, Nature et obligations de l'état religieux (Paris: 
Beauchesne, 1927), p. 248. 
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dult.‘* The reason for requiring the indult is the safeguarding 
of the assets of religious institutes. If assets appraised at 
$5,000 in value are considered in such a way as to require the 
additional safeguard of an apostolic indult, it is logical to 
conclude that the easily available protection of civil law 
should be enlisted when it is a question of the appointment of 
an administrator over a personal estate of identical value of 
a religious. The purpose of such a requirement is to afford an 
added assurance by civil authorities that the preservation of 
the patrimony required by canon law will be accomplished. 

The subject is free in his choice of an administrator.” It 
may be advantageous in some respects for the community to 
be chosen to fill this role, provided the freedom of choice of 
the subject is respected and the patrimony placed in no jeop- 
ardy. A minimum requirement in such circumstances would 
be that the responsibility of the community be undertaken 
under the authority of the major superior. 

The legal instrument to be recommended for the transfer 
of administration is the trust. When this is established with 
a bank or trust company as trustee, state law regulates the 
character of the investments of such trusts. In addition, the 
possibility of a conflict of interests between the community 
and the subject is eliminated, while the need for supervision 
and direction of the trustee is eliminated. Finally, there is 
no need for concern that a new trustee may some day have 
to be chosen in the event of the trustee’s death, since the 
trustee, when it is a bank or trust company, is considered 
to be established in perpetuum. Because of the comparative 
ease with which such a civilly acceptable instrument can be 
arranged, it certainly can be said that canon 569, § 1, is best 
satisfied in this way. 

Stipulations concerning interest and revenues accruing to 
the patrimony should be incorporated into the trust. The 


14$.C. de Rel., Notification, 29 Jan. 1953—Bouscaren, The Canon Law Di- 
gest, Vol. IV (Milwaukee: Bruce Publishing Co., 1958), p. 203. 


15 Abbo-Hannan, The Sacred Canons, Vol. I (St. Louis: The Herder Book 
Co., 1952), ad can. 569. 
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trust itself should be revocable in accordance with the con- 
ditions of canon 580, § 3, on the possibility of the lawful re- 
turn of the subject to the world. 

It would be reasonable for an institute to establish a statute 
or law requiring all patrimonies to be erected as trusts. Such 
a law would be a lex praeter codicem. 

If the religious has no patrimony, the above formalities 
would be idle transactions. On the other hand, canon 569, 
§ 2, considers the possibility of a simply professed religious 
acquiring a patrimony at a later date; in such an eventuality, 
the above remarks would then be applicable, since the dis- 
positions of canon 569, $1, are then to be put into effect. 


II. Tue Novice AND THE WILL or Canon 569, §3 


In the course of his novitiate a novice in a religious congre- 
gation is to make a will,’* to which a certain finality is at- 
tached, for it may be changed only in accordance with the 
formalities of canon 583, 2°. This will should be conformable 
with the statutes of civil law in order to safeguard the tes- 
tator’s intentions.** 

Authors formerly considered the will required in this canon 
as something necessary, even though it was not recognized by 
civil law because the subject was not capable before civil law 
of making a will.4* Thus, for example, a morally binding will 
might fall short of the requirements of civil law because the 
testator had not attained the age required by civil law for 


16 Can. 569, § 3. 


17Canon 1513, §2, prescribes that wills which are made in favor of the 
Church should be made in such a way that they are protected by civil law 
whenever this is possible. This is a requirement to insure the fulfillment of 
the testator’s intentions, and it seems quite reasonable to apply it to cases 
where a religious makes a will. 


18 Vermeersch-Creusen, Epitome Iuris Canonici, Vol. I (Mechliniae-Romae: 
H. Dessain, 1949), p. 530, n. 716; Bouscaren-Ellis, Canon Law, A Text and 
Commentary (Milwaukee: Bruce Publishing Co., 1946), p. 270; Beste, Intro- 


ductio in Codicem, ad can. 570; Abbo-Hannan, The Sacred Canons, I, ad can. 
569, § 3. 
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making a valid will.1® Thus a novice may frequently have 
been called upon to make a will during his fifteenth year. 
Such a will would not have been recognized in many of the 
states because of the testator’s age. In those states it would 
have required an amendment by codicil, or would need to 
have been rewritten when the subject attained the age re- 
quired by civil law in order to be recognized at civil law. 
Canon 569, § 3, remains unchanged today, but recent re- 
sponses and jurisprudence indicate a clear and notable de- 
parture from the jurisprudence of the past in this matter.” 
The current practice indicates a new approach to canon 569, 
§ 3, in regard to those who lack testamentary capacity before 
the civil law.* Gutierrez, of the Sacred Congregation of Reli- 
gious, states that at present the Congregation regards the will 
prescribed in canon 569, § 3, as a civilly valid will.” Thus a 
novice who lacks testamentary capacity before the civil law or 
one who is excused from making a civilly valid will at the 
time ** has no obligation to make a will until he can do so 


19 A comparison of canons 89 and 1513 reveals that the canonical age for a 
valid will is the age of reason. Although the consent of the parent or guardian 
is necessary for a minor’s will, it is a requisite for liceity alone (vide Hannan, 
The Canon Law of Wills (Philadelphia: The Dolphin Press, 1935], nn. 513 and 
following). 


20It seems warranted to observe that the present practice of the Sacred 
Congregation of Religious in this matter appears to support the suggestions 
made above that the aid of civil law should be enlisted in matters which 
touch upon civil as well as canon law whenever that aid is conducive to the 
proper fulfillment of the canon. 


21 Vide Bouscaren-O’Connor, Canon Law Digest, Supplement (Milwaukee: 
Bruce Publishing Co., 1959), ad can. 569; Gutierrez, Commentarium pro Re- 
ligtosis, XX XVII (1958), 56-68. 


22 Gutierrez, loc. cit. 


23 A serious inconvenience, such as a notable or unwarranted expense, could 
be an excusing cause in so far as the fulfillment of the canon at the prescribed 
time is concerned. It seems that the judgment of the gravity of the excusing 
cause in such a case would not be that of the subject but, rather, that of the 
proper major superior upon whom the responsibility of seeing to the fulfill- 
ment of canon 569, §3, rests. In either case, the law remains while the obliga- 
tion to fulfill it is merely suspended. 
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validly before civil law or until the excusing cause ceases. He 
must, however, do so as soon as possible after he acquires tes- 
tamentary capacity or the excusing cause ceases. In the mean- 
while, there is no obligation to make a civilly invalid will since 
such a will is also invalid canonically, unless it is made in favor 
of pious causes. 

This new practice in regard to canon 569, § 3, is to be com- 
mended highly, and it is hoped that it will be formulated 
into positive law because it applies to a “ gray area” which 
has been the source of problems in the past. 

A notable exception to the application of the concept of 
a civilly valid will to canon 569, § 3, remains with regard to 
wills made in favor of pious causes. A novice who lacks testa- 
mentary capacity before the civil law may still make a will 
in favor of such causes, and it is canonically valid and binding 
in conscience.** Obviously, such a will should later be ratified 
before civil law when that can be accomplished.” 

It should be noted that the present practice does not have 
retroactive force and, therefore, wills made in the past by 
those who lacked testamentary capacity at civil law were 
nevertheless valid canonically. Later, when civil law ratifica- 
tion was necessary, it was a necessary formality to be per- 
formed but the dispositions of the canonically valid will were 
not to be changed without fulfilling the formalities of canon 
583, 2°. Consequently, if a religious desires today to ratify 
before civil law a will made in the past and, at the same time, 
contemplates a change of beneficiaries in the will, canon 583, 
2°, would apply. 

Two further observations seem called for in this considera- 
tion of the will of canon 569, § 3. 

The will is prescribed for those in a religious congregation 
but the law does not apply to candidates for a religious order, 
even though they make profession of simple vows for a period 
of years before surrendering their right of ownership with 


24 Can. 1513, § 2; Bouscaren-O’Connor, loc. cit. 


25 Can. 1513, § 2. 
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solemn profession. Nevertheless, if a candidate to a religious 
order possesses a notable patrimony and is capable of making 
a civilly valid will, it is to be recommended that he do so as a 
prudential measure to protect the disposition of his estate. 
Even before solemn vows, after he has disposed of his posses- 
sions in accordance with canon 581, a will in favor of his order 
is to be recommended as a means of protecting civilly the 
rights acquired by the order over all the possessions a religious 
will acquire after his solemn profession. 


Finally, it is sometimes stated that unforeseen acquisitions 
of the future may not be disposed of here and now in a will. 
This is a misconception which lacks foundation in civil or 
canon law. Indeed, the novice in a religious congregation is 
directed to do this very thing by canon 569, $3. Civil law 
certainly has no quarrel with this procedure. The will rec- 
ognized by civil law regards the estate not as it is today but, 
rather, as it will be at the time of the death of the testator. 
In many states, statutes exist to the effect that all goods which 
will be acquired in the future are implicitly included under a 
will. If there be any doubt about the matter, a residual 
clause may always be inserted to cover such goods. 


III. RENUNCIATION OF POSSESSIONS BEFORE 
SOLEMN PROFESSION 


Within the sixty-day period prior to solemn profession a 
religious is to dispose of his possessions in view of the re- 
nunciation of ownership implicit in his solemn vow of pov- 
erty.** In disposing of his possessions, he may also renounce 
anything of value which he foresees with a reasonable degree 
of certitude as coming to him personally. After solemn pro- 
fession, all acquisitions made by him belong to the institute 
or to the Holy See since he lacks the right of ownership.”’ 


26 Can. 581; O’Brien, “ The Renunciation of Possessions before Solemn Pro- 
fession,” THe Jurist, XX (1960), 127-158. 


27 Can. 582, 2°. 
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Even though the subject and his heirs are morally obligated 
to see to the fulfillment of this Church law, an effective in- 
strument at civil law should be formulated to protect the 
interests of the institute with regard to future acquisitions 
by the subject. 

Among the instruments of civil law whereby the canonical 
renunciation of possessions can be rendered effective, a con- 
tractual agreement between the person and the institute is 
highly recommended. A bilateral contract between the sub- 
ject and the institute can be entered into whereby ownership 
of all goods possessed now or at any future date by the re- 
ligious are ceded in consideration for the temporal care and 
support of the person by the institute until the person’s death. 
As proof of consideration on the part of the institute, the 
contract should specify that the institute will provide for the 
person’s burial, as well as expenses connected with it. A 
clause of this type may not be especially pleasing to the deli- 
cate sensibilities of some individuals, but its inclusion is urged 
as a proof of the consideration given by the institute for the 
acquisition from the subject of rights of such possible magni- 
tude. 


A bilateral contract or memorandum of agreement between 
the institute and the religious can be arranged by one com- 
petent in civil law. Much is to be said in favor of this in- 
strument, even though present good will and a moral obliga- 
tion to fulfill the conditions of the canon argue against the 
necessity of adopting the instrument. The contract provides 
assurance at civil law that the canon will be fulfilled. It is 
enforceable and it practically nullifies past or future wills 
which might be presented against the acquired rights of the 
institute. A previous will can have no practical effect in so far 
as the contract already disposes before the testator’s death of 
possessions he may have acquired. A will postdating the 
contract cannot be sustained, since a bilateral contract may 
not be abrogated unilaterally through a will. The contract, 
therefore, is superior to a will for effecting the transfer of 











446 THE JURIST 


dominion to the institute since it is immediately operative and 
enforceable. It should be adopted instead of waiting until 
necessity demands the formulation of deeds of conveyance for 
newly acquired possessions. The latter procedure may require 
repeated actions and may sometimes be impossible when, for 
example, a religious is incapacitated. With the contract, 
therefore, a maximum of assurance for the fulfillment of 
canon 581 is achieved with a minimum of civil formalities.” 

In relation to the subject of renunciation of possessions be- 
fore solemn profession, reference should be made to the possi- 
bility of a conditional renunciation of possessions.”® Perhaps 
a candidate for solemn vows possesses a notable patrimony 
and hesitates to renounce it absolutely in accordance with 
canon 581. Fearing that he may find it necessary to withdraw 
from religious life at a future date, he may wish to renounce 
his patrimony in such a way that recovery of it will be pos- 
sible in that eventuality. Such a renunciation is readily pos- 


28 An example of the type of agreement is offered here with the understand- 
ing that adaptations necessary because of the civil law of the area should be 
incorporated into it by one competent in civil law. 

MEMORANDUM OF AGREEMENT 

This agreement entered into this day of me ‘ 
by and between (N.N.) and (Name of institute as 
civilly incorporated) 

Witnessed that the parties to this agreement, in consideration for temporal 
care and support, necessary medical care and expenses, and proper burial serv- 
ices, to be rendered by the (corporation) to me for as long as I 
remain a member of the said corporation, I, (N.N.) 
hereby GRANT, SELL, ASSIGN, AND SET OVER to the (corporation) , 
a corporation organized and existing under and by virtue of the laws of 

(the State of .. .) for (e.g., educational and religious) 
purposes, and its successors and assigns, all of my property, of every kind and 


nature wheresoever situated, of which I am now possessed or to which I may 
hereafter become entitled, through purchase, gift, devise, or inheritance or in 


and other manner, and to be used by said (corporation) for such 
purposes as in its discretion it may deem best. 
In witness whereof, the parties hereto have hereunto set their hands this 





























day of , 19 , in this agreement first above written. 
(N.N. of party) 
(Seal) (N.N. of representative of corporation) 





29 For a more extensive treatment of this subject, vide O’Brien, loc. cit. 
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sible at civil law through the instrumentality of a revocable 
trust. The desire for a similar canonical expedient is by no 
means new and was considered by older canonists under the 
title of conditional renunciation. In the nineteenth century 
the Holy See opposed and rejected the measure on several 
occasions and its exclusion under canon 581 is definite. Even 
though it seems desirable and equitable in a particular case, 
this type of renunciation is not consonant with the concept of 
a solemn vow of poverty nor can it be tolerated without au- 
thorization of the Holy See. 


IV. Tue AccepTaNce OF LEGACIES 


‘ 


A legacy may be defined as “a testamentary disposition, 
contained in a will, making a donation bequeathed by a com- 
petent testator, to be executed after his death by his heir or 
some other person designated by him, at the demand of the 
legatee or of the law.” ® Or, again, it is “ a devise or bequest 
in the nature of an offer and vests in the donee only on his 
acceptance thereof.” ** A legacy, therefore, partakes of the 
nature of an offer which is considered as taking place at the 
death of the testator. Prior to the death of the testator, the 
legacy should be classified as “a record of a future offer of a 
gift.” But if a religious is not obliged to accept a gift from 
a living donor, he should a fortiori be permitted to dissuade a 
donor from making the future offer of a gift. Even though 
he thereby accomplishes his own exclusion as a legatee, he 
does not act contrary to his vow of poverty. The liceity of 
his action must be determined in accordance with other stand- 
ards. Accordingly, he must decide whether his action can be 
reconciled with the virtue of poverty as well as with the 
virtue of piety towards his community, and whether it is in 
keeping with the particular law of his institute. Certainly his 
action of bringing about his own exclusion as a legatee is 
permissible at civil law since the latter even permits him to 


30 Hannan, The Canon Law of Wills, n. 83, footnote 86. 
8196 C.J.S., Wills, 1148. 
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reject the legacy. Thus, in the absence of particular legisla- 
tion, it appears that a religious relying upon his own judg- 
ment may lawfully refuse a legacy during the testator’s life- 
time or dissuade him from naming him a legatee. 

The entire question of legacies in relation to the vow of 
poverty and the rights of religious in specific instances is by 
no means clear in the works of the authors who discuss wills 
or legacies. None of them considers legacies in the light of 
the civil law of the United States. It appears to the writer, 
however, that a similar conclusion can be drawn in regard to 
the rejection of a legacy by a religious, even when it becomes 
known only after the death of the testator, unless particular 
law prohibits such a refusal on the part of the legatee. A 
legacy, as it is understood in the United States today, is like 
the offer of a gift on the part of the testator with the offer 
becoming effective at the moment of death of the testator. 
It would be very strange indeed if a testator, while still alive, 
lacked the authority to oblige a religious to accept a gift and, 
nevertheless, could oblige him morally to do so after his death 
through the simple expedient of naming him a legatee. This 
is particularly true when the civil law instrument itself lacks 
this binding force. Although civil law distinguishes legacies 
of land from other bequests in so far as vesting and particular 
formalities are concerned, it ultimately concedes the legatee a 
right to accept or reject a legacy. 

Canonists differ regarding the vesting of an inheritance and 
the question whether acceptance is required. Wernz holds 
that the legatee becomes the owner at the death of the tes- 
tator.** Vermeersch-Creusen,** Cocchi,** and Vromant * de- 
mand acceptance as a condition for the inheritance to vest. 
Hannan believes this position to be preferable.** In so far as 


32 Wernz, Jus Decretalium, Vol. III (ed. altera; Romae-Prati, 1908), p. 286. 
33 Epitome Iuris Canonici, Vol. II (Mechliniae-Romae, 1940), n. 834. 


34 Commentarium in Codicem Iuris Canonici ad Usum Scholarum, Lib. III 
(Romae: Marietti, 1932), p. 295, n. 189. 


35 De Bonis Ecclesiae Temporalibus (3d ed.; Brussels, 1953), pp. 138-139. 
36 The Canon Law of Wills, n. 84. 
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a legatee with a vow of poverty is concerned, this opinion is 
more reasonable in regard to his rights. 

Again, the right of a religious to reject a legacy can be urged 
on the basis of the testator’s intention and purpose when he 
makes a legacy. He utilizes this instrument in the light of his 
understanding of it in our civil law. For him, the legacy is a 
recorded offer of a gift which is to be effective after his death. 
The testator, therefore, stands before the law as one who in- 
tends to confer a gift upon a legatee through the legacy. 
Ownership does not pass, however, through the mere offer of a 
gift. At the death of the testator, the ownership of the gift 
is sequestered in the custody of the law and can be accepted 
or rejected as any other gift. Even when a portion of an 
estate devolves by operation of law upon an individual, it 
still remains within his capacity to accept or reject it. Al- 
though the civil law might consider ownership of a devise 
(land grant) as vesting immediately, the legatee still has the 
right to accept or reject it. In view of this reasoning, it ap- 
pears that a legatee who is a religious may—in the absence 
of particular legislation—accept or reject a legacy before or 
after the death of a testator, provided he has placed no action 
indicative of acceptance. His action of rejection is not an act 
of ownership and, therefore, is permissible despite his vow of 
poverty. 

If acceptance is once indicated, the religious legatee must 
be considered as having acquired the legacy. He is then 
restricted in his actions regarding the legacy, since he is 
obliged by the vow of poverty and its regulations. Thus, a 
simply professed religious must obey the laws governing patri- 
mony if the legacy comes to him as a person rather than as a 
religious. If it is acquired by him in his status as a religious, 
the ownership is acquired by the institute.**7 On the other 
hand, if the legatee is solemnly professed, the legacy is ac- 
quired for the institute; his civilly recognized contract with 
the institute will insure the protection of its rights. 


37 Can. 580, § 2. 
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V. CoNTRACTS FOR PERSONAL SERVICES 


As a means of protecting a religious institute from possible 
claims for remuneration to a former member, an agreement 
recognized by civil law should be formulated between the 
institute and each member whereby the member releases the 
institute from any such claims in the future. Such an agree- 
ment should be recommended in all religious institutes as a 
protection from future law suits against the institute. 

A contractual agreement was mentioned above as a suit- 
able instrument whereby a candidate for solemn vows is en- 
abled to turn over all future acquisitions to his institute in 
consideration for his support and temporal care. A similar 
agreement can be established in the form of a civilly recog- 
nized instrument whereby the religious, in consideration for 
his support and temporal care in the institute, waives all 
claims for salary or compensation at any future date. In this 
way, possible legal difficulties in the future will be forestalled. 


Romagvus W. O’Brien, O.CarM. 


Tue CatHotic UNIverSITY OF AMERICA 








Cases and Studies 


THE WILMINGTON PROCEDURE FOR BAPTISMAL 
RECORDS OF ADOPTED CHILDREN 


In the Diocese of Wilmington, Delaware, over 50 children per 
year are adopted into homes of Catholic couples who are better able 
to provide for the children’s welfare than were their natural par- 
ents. The courts of Delaware closely supervise the adoption of 
these children to assure them the best possible chance to grow into 
good and stable citizens. By state law the courts use the Depart- 
ment of Public Welfare as their agents in arranging the place- 
ment of children who are to be adopted. In the case of Catholic 
children the Catholic Welfare Guild, Inc., of the Diocese of Wil- 
mington has been delegated as the authorized agency for the place- 
ment of Catholic children.? 

As the authorized agency of the courts, the Catholic Welfare 
Guild, Inc., is bound to follow and enforce the laws and procedure 
set down in the laws of the State of Delaware, and to follow the 
directions of the Orphans Court. As the authorized agency of the 
Diocese of Wilmington, the Catholic Welfare Guild, Inc., must 
protect the spiritual future of the child and the interests of the 
Church. The main area of possible conflict is the direct or indirect 
violation of the laws of Delaware in the matter of confidentiality 
that could arise from the keeping of baptismal records. 

In working out the solution presented in this paper the Reverend 
Thomas Reese of the Catholic Welfare Guild and the writer had 
the guidance of the work of the Very Reverend Msgr. E. Robert 
Arthur in his excellent paper that appeared in the January, 1953, 
issue of THE Jurist. The four principles for the solution of such 
problems which he laid down have been followed in working out 
the Wilmington Procedure.? The principles may be summarized as 
follows: 


1 Delaware Code of 1953, Vol. 3, Title 13, Chapter 9, § 912. 


2 Arthur, “ Baptismal Certificates For Adopted Children,” THe Jurist, XIII 
(1953), 78. 
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1. Ecclesiastical superiors have a right to all the facts about the 
background of their subjects. 

2. Baptismal records should never become the occasion of the 
loss of reputation for anyone. 

3. The Church does not have an inviolable rule and policy de- 
manding under any and every circumstance that records disclose all 
the facts when this is not necessary, but will even permit the in- 
sertion of false names in a record. 

4. The Church does demand that the correct information regard- 
ing her citizens be recorded somewhere accessible to the responsible 
authorities. 


With these principles in mind the laws of the state of Delaware 
will be discussed and the Wilmington Procedure explained. Several 
unsolved problems will be set forth. 


Tue ADOPTION LAws OF DELAWARE 
Confidentiality 


All records regarding any adoption are required by law to be 
confidential and not open to public inspection. The names of the 
natural parents and the original name of the child are not given to 
the adoptive parents, nor may the names of the adoptive parents be 
furnished to the natural parents. To protect this confidentiality 
the original birth records are impounded, and all subsequent birth 
certificates are issued in the adoptive name only. There is no 
reference to the original name, background, or the fact of adoption.’ 

The reasons which motivated the Delaware legislature to demand 
such strict confidentiality are clear from a study of the laws in 
regard to opening up the records of any adoption procedure for in- 
spection after the adoption becomes final. The rights of the child, 
the natural parents, and the adopting parents must all be protected. 


The Examination of Adoption Records 


Before a Judge of the Orphans Court may permit the impounded 
records of an adoption to be opened for inspection, he must be 
satisfied that the information is necessary, and that the interests 
of the child, the natural parents, and the adoptive parents will not 


3 Del. Code, loc. cit., § 922, 923. 
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be prejudiced by the inspection. The Court usually relies upon 
the Department of Public Welfare or an authorized agency to help 
in making the decision. 

The courts have taken cognizance that the natural parents have a 
right to their good reputation. The fact that they have given up 
their child for adoption and the circumstances which surround this 
fact are private matters which the courts will protect from the 
inquisitive eye of the public. 

Both the adopted child and the adoptive parents likewise have a 
right to privacy. Since the law considers the adopted child in the 
same light as a natural child there is no reason for anyone to in- 
quire into the past. With the decree of adoption the case is closed. 

For a serious reason, such as determining whether the child is 
marrying into his natural family, the records may be inspected, but 
the reason must be necessary and the rights of all the parties must 
be protected. The courts are keenly aware of the invasion of rights 
which could take place, the public embarrassment of the citizens, 
and even greater evils, such as blackmail, which can occur when the 
adoption records are not properly protected. 


The Legal Effects of Adoption 


When the decree of adoption is final, the following legal effects 
take place under the law of Delaware 5: 

1. The child is considered for all purposes the child of the adopt- 
ing parents as if he had been born in wedlock to the adopting par- 
ents. All legal ties with his natural parents are severed. His 
status is that of a child born in wedlock to his adoptive parents. 

2. The child has all the rights of inheritance from his adoptive 
parents, and from the collateral or lineal relatives of the adopting 
parents, and they have equal right to inherit from him. All rights 
of inheritance with his natural parents and their relatives are 
nullified. 


THE PROBLEM OF BAPTISMAL RECORD 
The natural parents or guardians of a child who is to be adopted 
must terminate and transfer their parental rights to some author- 


4 Del. Code, loc. cit., § 924, 925. 
5 Del. Code, loc. cit., $919, 920. 
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ized agency of the Orphans Court. When this is done the child is 
usually placed in a foster home until the necessary physical ex- 
aminations and psychological studies are completed. During this 
period of time, and for at least one year after the child has been 
placed in the adopting home, the child is the ward of the authorized 
agency. In effect the agency becomes the guardian of the person 
of the child until the adoption is final. 


Since the canon law requires that children be baptized quam- 
primum after their birth, it is the obligation of the Catholic Welfare 
Guild, Inc., to have children under that care baptized as soon as 
possible. In a very few cases this will already have been done. 


The manner of keeping the baptismal records is of great concern 
to the Catholic Welfare Guild, Inc. The Church has a right to 
know the full facts about her subjects. The child’s original name, 
his parents’ name, and his origin are of vital interest to the Church 
when questions of marriage, the priesthood, or the religious life 
arise. It is baptism that constitutes a child as a person in the 
Church, and the baptismal record should contain all of the facts 
about the child. The agency must see to it that the Church has 
all of these facts when needed. 

After the child is legally adopted, the baptismal record should 
reflect this change, and the index should be altered to include the 
new name of the child to facilitate subsequent search for the 
records. This is very important since the child and his adoptive 
parents will not know the original name of the child. Such a situa- 
tion is fraught with opportunities for violation of the confidentiality 
which the civil law demands. Those with legitimate access to 
the baptismal records might inadvertently, or through misguided 
charity, reveal information to the child, the natural parents, or 
the adoptive parents which should be kept confidential. Seldom 
are baptismal records so well guarded that their contents cannot 
be learned if one is shrewd enough. 

But the Catholic Welfare Guild, Inc., cannot render null and 
void all the efforts of the state law to protect the confidentiality 
of adoption procedures by permitting to be learned from the bap- 
tismal records what cannot be learned from birth records, or from 
the courts themselves, without a real necessity. 


6 Can. 770: “Infantes quamprimum baptizentur; ...” 
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To safeguard the law of both the Church and the State of Dela- 
ware the following procedure was approved by the Bishop of Wil- 
mington on December 4, 1958, for the baptismal records of adopted 
children. They have been in effect in that diocese since January 
1, 1959. 


THE WILMINGTON PROCEDURE 
The Place of Baptism 


Unbaptized children who are wards of the Catholic Welfare 
Guild, Inc., are taken by two social workers to the church for the 
sacrament of baptism. The church may be that of the parish in 
which the hospital or maternity home in which he was born is 
situated,? or the parish church in which the agency has its office.® 

In those instances where the child has already been baptized, 
the agency has no need to act. It will, however, inquire as to the 
place of baptism in order to insure that the records have been 
properly made, and that they have full information as to the ori- 
ginal baptismal record. 


The Original Record of Baptism 


When the social workers bring the child to the church for bap- 
tism, they bring a letter from the director of the Catholic Welfare 
Guild, Inc., containing the name of the child, the name of the 
sponsors, the date and place of birth. This information is neces- 
sary so that the pastor may make his baptismal record in compli- 
ance with canon 777. The letter requests the pastor to return a 
sealed and signed copy of his full baptismal entry from his bap- 
tismal registry. 

It is important to note that this original record of baptism con- 
tains all the pertinent facts about the name, parentage, and origin 
of the child. There is a usual notation that this child is a ward 
of the Catholic Welfare Guild, Inc. 


7 Can. 738 §2; see Waldron, “ Hospital Baptisms,” Tue Jurist, III (1943), 
587. 
8 Can. 89, 93, § 1. 
9 See Exhibit A, infra. 











456 THE JURIST 


The Adoption Record of Baptism 


Following the formal adoption of the child in the civil courts, 
the agency sends a letter to the pastor of the adopting parents re- 
questing that he make an adoption baptismal record in the parish 
baptismal register.° This letter contains all the data for the 
adoption baptismal record: the legal name of the child, the names 
of the adoptive parents, the date of birth, and the actual date of 
baptism. Godparents chosen by the adopting parents are given 
in this letter. The pastor of the adopting parents is given as the 
celebrant of the sacrament on the adoption baptismal records. 

Under remarks the following is recorded: “Ad usum civilem. 
(For original data, contact the Catholic Welfare Guild, Inc.) ” 
Instructions from the agency explain that this adoption baptismal 
record is valid for all purposes except marriage and entrance into 
the seminary or the religious life. This record can be used to prove 
age for such purpose as a driver’s license, social security, passport 
or other civil purposes, or to prove baptism for the reception of 
first Communion or confirmation, or entrance into a Catholic 
school, ete. 

The parish of the adopting parents was chosen as the proper place 
for the recording of the adoption baptismal record for several 
reasons. The pastor of the adopting parents has undoubtedly 
known of the adoption from the beginning, and his records should 
show that his parishioners have a new child. Furthermore, it is in 
keeping with normal parochial life for the child to go to his own 
pastor for baptismal records rather than to call at the office of the 
agency for such records. Finally, the confidentiality required by 
law is better served by separating the original record of baptism 
and the adoption baptismal record.!” 

The pastor who makes the adoption baptismal record is re- 
quested to mail a certified copy of the entry he has made on his 
registry to the Catholic Welfare Guild, Inc. 

The Director of the Catholic Welfare Guild, Inc., has been ap- 
pointed a general notary by the Bishop of Wilmington for the 
purpose of handling baptismal records and issuing official docu- 


10 See Exhibit B, infra. 
11 Arthur, loc. cit., pp. 76, 77. 
12 Arthur, loc. cit., p. 74. 
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ments pertaining to the baptism of adopted children.4* By reason 
of this appointment the letters which the director sends to the 
pastors with information about the children are official documents 
of the diocese, and the pastors may rely upon their veracity. 

The director also keeps a cross-index file of the baptismal records, 
both original and adoption, of all adopted children. This cross- 
index register is not the actual place where the records are kept, 
but is simply an index of where such records are kept. Pastors 
alone certify to baptismal certificates, not the agency. 

From this cross-index the original record of baptism of any 
adopted child can be found. It is the only place where such a 
cross-index can be made. Should the child decide to marry the 
cross-index will show whether there is any impediment of relation- 
ship to his proposed spouse. Should the child decide to enter the 
seminary or the religious life, the cross-index will show if a dis- 
pensation from illegitimacy is necessary. The Church has all the 
information she may ever need readily accessible without in any 
way violating the confidentiality required by civil law. 

After the agency has completed its cross-index registry, a notice 
is sent to the parish of original record of baptism that a notation 
should be made on the original record that the child has been 
adopted, and hence this baptismal record should not be used with- 
out the direct permission of the Catholic Welfare Guild, Inc. This 
notation will prevent anyone from using the original record of bap- 
tism for any illicit purpose. Since the original record is now dead 
as far as subsequent use is concerned, except with the permission of 
the agency, all notations of confirmation, marriage, solemn pro- 
fession, or sacred orders will be made on the adoption baptismal 
record. 


SomME UNSOLVED PROBLEMS 
Baptismal Sponsors 


It is obvious from the Wilmington Procedure that the social 
workers who take the child for baptism are the only persons avail- 
able to act as sponsors for the child. The child is the legal ward 
of the Catholic Welfare Guild, Inc., and only the agency can as- 


13 Can. 373; see Arthur, loc. cit., p. 75. 
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sume any responsibility for the child’s future at this time. It will 
be some months before the child is placed in a home, and over a 
year before the adoption is final. This raises two problems. 

After the adoption is final the social workers lose all contact with 
the child in the normal course of events. They are incapable of 
fulfilling their obligations both by reason of the contact, and be- 
cause their godchildren will number over fifty per year. This 
situation is undesirable both from the viewpoint of the social 
worker and from that of the child. 

During the course of the trial year that the child is in the adopt- 
ing home, the parents are instructed as to the procedure that will 
be used in regard to their child’s baptismal certificates. They are 
asked to choose new godparents, and to use the same care that they 
would exercise if these godparents actually were contracting the 
spiritual relationship, which they do not." 

The question has been raised as to the advisability of requesting 
from the Sacred Congregation of the Sacraments the transfer of the 
spiritual relationship from the social workers to the new adopting 
godparents. If this could be realized the social workers would be 
relieved of an obligation they cannot fulfill, and the child would 
have real godparents to undertake the obligations should the neces- 
sity arise. 

Another suggested solution to this problem is that the social 
workers should act as proxy for the godparents yet to be named. 
This solution would seem to be impractical for two reasons. A 
proxy must have authority from his principal, and this authority 
must perdure at the time of the act. A presumed authority from 
unknown persons is rather hard to imagine.> The Code does not 
give any rules for the proxy for baptism, but the parallel rules for 
the proxy in marriage would indicate that the authority must be 
present when the act takes place.!¢ 

Some possible solution for this problem may be forthcoming in 
the near future, but no practical solution has been found as yet. 


14 Can. 762. 


15 Coronata, Institutiones Iuris Canonici, De Sacramentis, Tractatus Canoni- 
cus, 3 vols., ed. altera, Vol. I (Taurini: Marietti, 1951), p. 107. 


16 Can. 1089. 
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Status of the Adopted Child 


More than half of the children adopted in the Diocese of Wilming- 
ton through the Catholic Welfare Guild, Inc., are born of parents 
who, for one reason or another, were not validly married in the 
eyes of the Church. Since their child has been adopted into another 
family, and since they do not know where the child is, even the 
subsequent marriage of the natural parents would not have the 
practical effect of legitimating the child.17 The fact that their 
adopting parents are validly married and are good practicing 
Catholics does not affect the status of the child in the canon law. 
The legitimation of these children would seem to be desirable for 
many reasons. 

The adopting parents and the child do not know whether the 
child is legitimate or not. Often the child is afraid to raise the 
question of a religious vocation because he has learned of certain 
restrictions in the canon law as to the priesthood or the religious 
life. Parents are fearful to encourage their child to offer their lives 
to God in the priesthood or the religious life because the necessary 
dispensation may or may not be forthcoming. Children should not 
be encouraged to seek goals which may be impossible. 

Under the civil law in all of the United States, the adopted child 
no longer suffers any stigma of legal limitations because of the 
actions of his natural parents. Even the community at large no 
longer considers adopted children to be under any cloud, or to be 
socially unacceptable. The past is buried and neither the law nor 
society permits it to come back to haunt the present. 

The spirit of the canon law has been to accommodate itself to 
the existing culture and law of a particular country. In those 
countries where the civil law places an impediment to marriage 
as a result of adoption, the canon law will insist that it is also an 
impediment in her law.® Questions as to the law of contracts are 
to be governed by the law of the civil power except in a few iso- 
lated instances.!® Since the civil law holds adopted children to be 
in the same status as children born in wedlock to the adopting 


17 Can. 1116. 
18 Can. 1059, 1080. 
19 Can. 1529. 
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parents, it would seem best to have some method of obtaining this 
same status for adopted children in the canon law. 

If some method of legitimation in ecclesiastical law could be 
found for adopted children, the fears of the child and the parent 
over vocations could be avoided. The Catholic charities agencies 
could inform all parents that their children are legitimate. There 
could arise no possible dispute as to the status of the children 
relative to their adoptive parents, or their right to live the normal 
Catholic life due to all children. 

At least two suggested solutions to the problem of the status of 
adopted children have been forthcoming. 

The appropriate sacred congregation could be approached in each 
instance by the local ordinary for a decree of legitimation when it 
is needed. The director of Catholic charities would furnish the nec- 
essary information. A normal operating procedure could be worked 
out and such decrees sought as a matter of course. 


It has also been suggested that the Church canonize the adoption 
of the secular power in much the same way she has accepted the 
civil law on contracts or the civil impediment to marriage in adop- 
tion cases. Any necessary limitations could be spelled out in the 
canon law. 


CONCLUSION 


The Wilmington Procedure would seem to be a happy arrange- 
ment from the viewpoint of both the Church and the State of Dela- 
ware. The director of the Catholic Welfare Guild, Inc., is able to 
fulfill his obligations to the state, and yet to assure to the Church 
the orderly keeping of her records and free access to the true facts. 

The problems involving sponsors in baptism for the adopted child 
and full status for adopted children still await solution. The 
Church, ever solicitous for the welfare of her children and willing 
to accommodate herself to the needs of the times, will surely act 
with understanding and speed when the right solution to these prob- 
lems is presented to her. 

JoHn J. McGratH 
Tue CatTHotic UNIVERSITY OF AMERICA 
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EXHIBIT A 


CaTHoLic WELFARE GUILD, INc. 
1200 North Broom Street 
Wilmington 6, Delaware 


Dear FATHER: 


Will you please baptize this child, who is under the care of the 
Catholic Welfare Guild, and enter the following data into your 
baptismal] register: 

NAME OF CHILD: 
BIRTH DATE: 
BIRTHPLACE: 
DATE OF BAPTISM: 


FATHER’S NAME: 
MOTHER’S MAIDEN NAMB: 


SPONSORS—-GODFATHER: 
GODMOTHER: 


CELEBRANT: 
REMARKS: 


Please sign the accompanying baptismal certificate with the cele- 
brant’s name, write on it any remarks that appear in the register, 
stamp it with the church seal, and return it to the Catholic Welfare 


Guild, Inc. 
Thank you. 
Yours in Christ, 
TJR:mh Rev. THomas J. REESE 
Enc. 1 Director 


Bl 
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EXHIBIT B 


CATHOLIC WELFARE GUILD, INC. 
1200 North Broom Street 
Wilmington 6, Delaware 


Dear FATHER: 


Mr. and Mrs. , 
members of your parish, have recently completed the adoption of a 
child. In accord with the diocesan procedures approved by Bishop 
FitzMaurice on December 4, 1958, please make the following entry 
in your baptismal register: 


NAME OF CHILD: 
BIRTH DATE: 
BIRTHPLACE: 
DATE OF BAPTISM: 


FATHER’S NAME: 
MOTHER’S MAIDEN NAME: 
FAMILY ADDRESS: 


SPONSORS—GODFATHER: 
GODMOTHER: 


CELEBRANT (PASTOR) : 


REMARKS: Ad usum civilem (For original data, contact 
Catholic Welfare Guild, Inc.) 


When you issue a baptismal certificate based on the foregoing in- 
formation, please make a notation on it “ ad usum civilem.” These 
certificates are valid for all purposes except: (1) marriage—to rule 
out impediments of relationship; (2) entrance into a seminary; and 
(3) entrance into religious life. When an inquirer wants a baptis- 
mal certificate for one of these reasons, please refer him to the 
Catholic Welfare Guild which will supply the original information, 
if needed. 

Please sign the enclosed baptismal certificates, stamp them with 
the church seal, and return them to this agency. 


Yours in Christ, 


TJR:jm Rev. Tuomas J. REESE 


Enc. 2 Director 
B2 
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THE NEW AMERICAN RITUAL 


In 1959 the text of a new American ritual, a revised version of 
the Collectio Rituwum of 1954, was submitted to the Holy See for 
examination and approval. This ritual, entitled Collectio Rituum 
ad Instar Appendicis Ritualis Romani in Usum Cleri Archidioe- 
cesium ac Dioecesium Foederatarum Americae Septentrionalis 
Civitatum,! has now been issued in a limited edition by authority 
of the Congregation of Sacred Rites. 

There are many points of view from which this new manual for 
the celebration of the sacraments might be profitably considered: 
the literary and other qualities of the English translations of Latin 
texts; the canonical status of this ritual in relation to the successive 
manuals, rituals, and the like which have been employed in this 
country, etc. For the most part these considerations must be 
passed over here in favor of a simple exposition of the contents 
and nature of the 1961 Collectio Rituum, together with some com- 
parison between this ritual and two others from the English speak- 
ing world which preceded its publication by some months: the 
Irish Collectio Rituum? and the English-Welsh Excerpta.’ 

In order to make this explanation clearer, two tabular compari- 
sons have been appended: (1) the rescripts of the Congregation of 


Rites concerning bi-lingual or tri-lingual rituals for the English 
speaking countries; and (2) lists of the contents of the several 
rituals, taken from the index of each volume. Both tables cover 
the two American rituals (1954 and 1961), the Irish ritual, and the 
English-Welsh ritual. 


1Pp. xiv-200. The copyright notice reads: © 1961 National Catholic Wel- 
fare Conference, 1312 Massachusetts Avenue, N.W., Washington 5, D. C. 


2 It has been reported that the bishops of Scotland have received a favorable 
response from the Congregation of Sacred Rites to their petition for the use 
of the Irish Collectio Rituum in the dioceses of Scotland. 

Thus far there is no information whether the bishops of other English speak- 
ing countries will seek permission to use one or other of the new rituals or con- 
tinue to employ rituals now in use. Subsequent to its publication in 1954, the 
bishops of some countries (e.g., Canada, for the English speaking sections, 
February 12, 1955; Australia and New Zealand, May 14, 1955, etc.) received 
permission to use the Collectio Rituum ad Instar Appendicis Ritualis Romani 
pro Dioecesibus Statuum Foederatorum Americae Septentrionalis: Cum Li- 
centia Sacrae Congregationis Rituum (Milwauchiae: Ex Typographia Bruce, 
1954). 


8 This comparison is made easier by the article of J. B. O’Connell, “A Tale 
of Two Rituals,” The Clergy Review, XLVI (1961), 385-392. 
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Collectio Rituum 1961 


The new ritual, which is copyrighted by the National Catholic 
Welfare Conference, was prepared under the direction of an ad hoc 
committee of bishops: Cardinal Albert Meyer, Archbishop of 
Chicago,* chairman; the Most Reverend William O. Brady, Arch- 
bishop of St. Paul; the Most Reverend William P. O’Connor, 
Bishop of Madison; and the Most Reverend Leo F. Dworschak, 
Bishop of Fargo.5 This committee was entrusted with the prepara- 
tion of a new edition of the Collectio Rituum at the meeting of the 
bishops of the United States in November, 1956, and was further 
authorized by the body of bishops at their meeting in November 
of 1958 to submit the text to the Holy See.* 

The rescript of the Congregation of Sacred Rites approving the 
text submitted by the committee of bishops is dated October 11, 
1959, and, together with an important explanatory preface signed 
by the members of the committee, is prefixed to the printed volume 
of the Collectio. 

At the outset, it is essential to explain the basic character of the 
new ritual. Not intended in any sense as a general parish ritual 
for ordinary and common use, it is confined strictly in its content 
to those rites for which an optional use of the mother tongue has 
been conceded by the Sacred Congregation: baptism, extreme unc- 
tion, and matrimony. 

In this, the new Collectio differs radically from almost all similar 
books, including the 1954 Collectio Rituwm for the United States. 
The latter, although defective in its omission of such necessary rites 
as the reception of converts, the nuptial blessing outside Mass, etc., 
was nevertheless designed for common parochial use by the clergy, 
after the fashion of the church and sacristy manuals long in use 
in this country. A similar plan was adopted by the editors of the 
other rituals to be mentioned at greater length below, the Irish 
and the English-Welsh: both contain, over and above the rites for 
which the use of the mother tongue has been conceded, whatever 
texts and forms were judged to be commonly useful in the parochial 
ministry. 


4 Archbishop of Milwaukee at the time of the establishment of the com- 
mittee. 


5 Auxiliary to the Archbishop-Bishop of Fargo at the time of the establish- 
ment of the committee. 


6 Praefatio of the Collectio Rituum (p. ix); cf. infra. 
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If at first glance the content of the new American ritual thus 
appears meagre quantitatively, the explanation is simple. The 
purpose of the volume is to provide an authentic liturgical text— 
and the only authentic liturgical text for the United States—for 
those rites in which a measure of English, as an optional substitute 
for the Latin, has been allowed. Thus the Collectio serves im- 
mediately and directly as an exemplar, to which all other editions 
of the several rites contained in it must conform, if they are to 
be used in the United States. 

Since there is no prescription requiring any special format of 
book or booklet from which the celebrant, minister, or server re- 
cites or chants a text of the sacred liturgy, it is of lesser significance 
whether the Collectio Rituum itself, a parish ritual derived from it, 
or a book or booklet of some kind is actually employed during the 
celebration of sacred rites. What is required is that the text be 
authentic 7 and, in the case of the bi-lingual rites, the authentic 
English text is that of the new Collectio Rituum. 

Since the new Collectio does not purport to be more than a man- 
ual for baptism, extreme unction, and matrimony,’ it may be ex- 
pected to serve rather as the basis for other rituals: incorporated 
into church and sacristy manuals, sick call rituals, editions of the 
Roman Ritual itself (to which it serves as an appendix or supple- 
ment), collections of excerpts from the Roman Ritual, books or 
booklets for individual rites, etc.® In view of this, the actual 
printed edition of the new ritual is extremely simple in format? 
and is not intended for general distribution to the clergy or faith- 


7 Cf. can. 733, $1; 1148; 1257. There is no express revocation of the authen- 
tic liturgical texts (in English) of the 1954 Collectio to be found either in the 
rescript of 1959 or in the rubrics of the new Collectio. It is evident, however, 
that the English texts of the new volume are intended to replace and supplant 
the respective or corresponding texts given in the 1954 ritual. Cf. can. 22. 


8 As will be noted more fully below, the new Collectio contains two other 
rites ancillary to the sacrament of matrimony: the nuptial blessing extra Mis- 
sam and the prayers for the spouses when the blessing may not be given— 
both of which rites require an apostolic indult. 


® These may be of the nature of “ burial rituals” or “ matrimonial rituals ” 


or simply booklets for the participation of the faithful in one or other sacra- 
mental rite. 


10In this it differs considerably from the corresponding Irish and English- 


Welsh rituals, both of which are excellently designed and printed for church 
use. 
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ful, except as publishers and others subsequently issue it in whole 
or in part. 

This in fact represents or envisions a return to the customary 
practice in the United States prior to the appearance of the original 
bi-lingual Collectio Ritwum in 1954. The longstanding custom in 
this country has been to employ, in ordinary pastoral care, books 
of ritual which are only “ liturgical books” in a very broad sense, 
although conforming to the liturgical books in the text of the rites. 
These volumes are of private composition and arrangement, with 
English ceremonial directions, with commentaries or exhortations, 
etc. They include the various sick call rituals, church and sacristy 
manuals, Benedicenda™ and Consecranda,” the Ritual for Small 
Churches, ete. Since these contain, in addition to whatever is of 
private and unofficial origin, the authentic liturgical texts of 
prayers, blessings, etc., it has been rarely necessary for the priest, 
in the daily administration of the sacraments and sacramentals, to 
resort to the Roman Ritual.* 


CONTENT OF THE RITUAL 


A description of the rites to be found in the new Collectio Rituum 
may be briefly given. As already noted, they include baptism, 
extreme unction, and matrimony. 


Rite of baptism 


It is in the case of the sacrament of baptism that the most com- 
plete selection of variants is provided, more in fact than in the 
Roman Ritual itself or the usual particular rituals: 


11 A, J. Schulte-J. B. O’Connell, Benedicenda (New York: Benziger, 1955). 
12 A. J. Schulte-J. B. O'Connell, Consecranda (New York, Benziger, 1956). 


13 An English version of the Memoriale Rituum, with Latin text of the 
liturgical prayers, etc., now largely obsolete in view of the publication of the 
Ritus simplex of the restored order of Holy Week. 


14 While no one can take exception to the convenience and propriety of 
these manuals, their use has led to the grave neglect of the Roman Ritual it- 
self, especially the wealth of blessings, processions, etc., of pastoral concern, 
and the significant praenotanda. The only American edition of the Rituale 
Romanum is published in New York by Benziger, 1953, in conformity with the 
latest editio typica of the Ritual (January 25, 1952). This contains a “Sup- 
plementum Ritualis Romani ad usum cleri Americae Septentrionalis Foed- 
eratae.” A three-volume English translation of the entire Roman Ritual, in- 
cluding the Latin text, is also published in the United States: P. J. Weller, 
The Roman Ritual in Latin and English (Milwaukee: Bruce, 1946-1950). 
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Ordo Baptismi Unius Parvuli 5 

Ordo Baptismi Plurium Parvulorum 

Ordo Supplendi Omissa super Infantem Baptizatum 7* 
Pontificalis Ritus pro Baptismo Parvulorum 

Ordo Baptismi Unius Adulti 17 

Ordo Baptismi Plurium Adultorum 

Pontificalis Ritus pro Baptismo Adultorum 


The only chapter of the Roman Ritual which is omitted (that 
is, of the chapters giving the rites of baptism—the chapters of 
praenotanda '® and the blessings for the baptismal font are not 
given) !® is Ordo supplendi omissa super adultum baptizatum. 
This rite is of course rarely used in the United States. 

The pontifical rite of baptism (both for children and for adults) 
is given in full, as in the appendix to the Pontificale Romanum. 
This is more satisfactory than the corresponding chapter of the 
Roman Ritual which merely recapitulates the variations (Ritus 
servandus cum Episcopus baptizat) ; 2° in the actual administration 
of baptism by a bishop the text of the Collectio is much more use- 
ful. Possibly it would have been desirable to incorporate the fol- 
lowing pertinent rubric from the Roman Ritual: 


But if the Bishop wishes only to baptize one who has already been 
catechized by a Priest, thus vested in white vestments [over the 
rochet, the amice, alb, cincture, white stole and white cope], he begins 
after coming to the Baptistery, saying: Quo nomine vocaris? R. N. 


15 Rituale Romanum [= RR], tit. II, cap. 2. 
16 RR, tit. II, cap. 5. 

17 RR, tit. IT, cap. 4. 

18 RR, tit. II, cap. 1, 3. 


19 Benedictio Fontis seu aquae baptismalis extra pervigilium Paschae ... , 
cum aqua consecrata non habetur (RR, tit. II, cap. 8); benedictio Fontis seu 
aquae baptismalis per formulam breviorem ex Indulto Apostolicae Sedis (RR, 
tit. II, cap. 9). A slightly different version of this short formula is allowed in 
the United States by apostolic indult (S.C. Prop. Fide, October 16, 1830). Cf. 
“Supplementum ” to Benziger Rituale Romanum (supra, footnote 14), p. (1); 
A. Fortescue-J. B. O’Connell, The Ceremonies of the Roman Rite Described 
(10. ed.; Westminster, Md.: Newman, 1958), p. 415. 


20 RR, tit. II, cap. 7. 
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The Bishop asks: N., Credis in Deum Patrem omnipotentem, etc., 
and continues to the end according to the order of Baptism, as 
above.?1 


A similar rubric, not from the Roman Ritual, may be mentioned, 
as a useful reminder, although not included in the Collectio. It 
allows any priest so to baptize, even though the preliminary rites 
have been performed earlier; in the case of a priest, however, this 
is limited to the occasion of the Easter Vigil: 


If there are persons to be baptized [at the Easter Vigil], and es- 
pecially if there are many, it is permissible to anticipate, at a suitable 
time on the same morning, the ceremonies of the Roman Ritual which 
precede the conferral of Baptism itself; that is, in the Baptism of in- 
fants as far as the word Credis? (Rituale romanum, tit. II, cap. II, n. 
17), and in the Baptism of adults as far as the words Quis vocaris? 
(Rituale romanum, tit. II, cap. IV, n. 38) .2? 


Of considerably greater consequence is the inclusion, for the first 
time in an American ritual of this kind, of the rite for the baptism 
of adults, which is given in full for one and for more than one 
candidate. There are doubtless many reasons why this rite has 
been generally neglected in the United States, among them the 
very fact that the commonly used ritual excerpts have omitted it. 
In almost all dioceses of the country the local ordinaries grant 
permission, as one of the usual diocesan faculties, for the use of 
the ceremonies of the baptism of infants in the case of adults.*8 
Nevertheless the rite for adults is more appropriate and solemn, 
provides a greater participation and expression of faith, as is fitting 
for an adult candidate, and avoids, in the case of the baptism of 
women, whatever would be less suitable.** 

Those phrases of the rite of baptism of adults which the Holy 
See has recently ordered excised *°—referring to the renunciation of 
idolatry, Judaism, etc.—are printed in the Collectio Rituum but a 


21 Jbid., n. 5. 
22§.RC., instruction, November 16, 1955, n. 14. 


23 Can. 755, §2: “ For a grave and reasonable cause the local ordinary may 
permit that the ceremonies prescribed for the baptism of infants be used in 
the baptism of adults.” The same norm is found in RR, tit. II, cap. 1, n. 26. 

24 FE g., certain anointings. 


25§.R.C., November 27, 1959 (Prot. H. 10/959), in Ephemerides Liturgicae, 
LXXIV (1960), 133. 
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footnote directs that they be omitted.* In addition, the arrange- 
ment of this rite in the Roman Ritual has been improved in the 
Collectio by the insertion of appropriate section headings (Primus 
exorcismus masculi, etc.). 

In all the rites of baptism as found in the new edition of the 
Collectio, the parts which may be recited in English ad libitum 
sacerdotis are printed in parallel columns with the corresponding 
Latin text. The quantity of permitted use of the mother tongue 
remains the same as in the 1954 Collectio: all but the exorcisms, 
the formulas of anointings and blessings, and the essential form of 
the sacrament.27 The English translation of the texts permitted, 
however, is entirely new *8—as is the case with the sacraments 
mentioned next. 


Extreme unction 


The sacraments of extreme unction and matrimony occupy only 
a few pages of the new ritual.” The former is given in a single 
chapter; the bi-lingual parts, as is usual in recent rituals, include 
all but the prayer for the imposition:of hands upon the sick person, 
the words accompanying the anointing, and the prayers which fol- 
low the anointing. As with baptism (and matrimony) the optional 
use of English is indicated in the Collectio by printing the transla- 
tion into the mother tongue in a column parallel with the Latin. 


Rites of marriage 


The rite for the celebration of marriage is that of the Roman 
Ritual,®° with the addition of texts customary in English speaking 
countries: “I, N.N., take you...” and the formula at the imposi- 
tion of the ring (or exchange of rings). Latin must be used for the 


26 Collectio Rituum (1961), pp. 66-67; 107. 


27 For a comparison of texts, see the rescripts reprinted as an appendix to 
this article, infra. 


28 Tt is not possible here to consider the new translations. A point of great 
interest, however, is the use of “you” and “your” (lower case) directed to 
almighty God, contrary to the usage of the 1954 Collectio. 


29 Baptism—pp. 1-181; extreme unction—pp. 182-190; matrimony—pp. 191- 
200. 


30 RR, tit. VIII, cap. 2. 
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blessing of the ring, the formula “Ego coniungo ... ,” and the 
nuptial blessing intra Missam; otherwise English may be used. 

There is no mention of any prayer preliminary to the marriage 
rite! of the custom in many places of exchanging rings **—since 
the Roman Ritual mentions only the bride’s ring—or of the con- 
cluding prayers (psalm 127 and the series of solemn blessings) 
found in the 1954 edition of the Collectio Rituum, ** all of which 
are widely used. The concluding rubric of the new ritual, however, 
repeats the words of the Roman Ritual: “Ceterum, sicubi aliae 
laudabiles consuetudines et caeremoniae in celebrando Matrimonii 
Sacramento adhibenter, eas convenit retineri.” ** 

Two changes in the English text will be of interest. Volo, ex- 
pressive of marital consent, is correctly translated, “I do,” replac- 
ing the customary but ambiguous “I will.” The question by the 
priest has been correspondingly rephrased: “ N., do you take N., 
here present, for your lawful wife according to the rite of our holy 
mother, the Church?” The formula for the ring has also been 
changed, as the following development indicates: 

Original: “ With this ring I thee wed, and I plight unto thee 
my troth.” 

Collectio 1954: “Take and wear this ring as a pledge of my 
fidelity.” 

Collectio 1961: “ Take and wear this ring as a sign of our mar- 
riage vows.” 

The Collectio gives no rite for mixed marriages, in accordance 
with the usage of the Roman Ritual. The local ordinary may per- 
mit any or all of the ritus celebrandi matrimoniui sacramentum, the 
celebration of Mass alone being excepted.2® In the absence of 
such a concession from the local ordinary, it is usual at mixed 
marriages to follow the common form of exchange of consent (in- 
cluding the formulas, “I take you .. .”), followed by some text 
corresponding to “ Ego coniungo .. .” (“By the authority com- 
mitted to me, I pronounce you united in the bonds of matri- 


31 Collectio Rituum (1954), tit. IV, cap. 1, n. 2. 
32 Tbid., n. 5-6. 

33 Jbid., n. 7-8. 

34 RR, tit. VIII, cap. 2, n. 6. 


35 Can. 1102, §2. In the United States the extent of such permitted sacred 
rites at mixed marriages differs from diocese to diocese. 
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mony ” ** or “ By the authority committed to me I declare you to 
be man and wife ”),37 and the common form for the giving of the 
ring or rings. With the addition of the text, “ By the author- 
ity ...,” the Collectio is adequate for mixed marriages, although 
the addition of sacred rites is entirely dependent upon the action of 
the local ordinary. 

Two blessings related to marriage conclude the new Collectio 
Rituum: (1) the nuptial blessing outside Mass given by apostolic 
indult when Mass is not celebrated; ** and (2) prayers to be re- 
cited for the spouses outside Mass, by apostolic indult, when the 
nuptial blessing is not permitted.*® Both of these rites, although 
they may be permitted by local ordinaries in the United States, 
were omitted from the 1954 Collectio Rituum. 

The first of these texts is specifically mentioned in the indult 
approving the new Collectio: “In Benedictione autem nuptiali 
extra Missam, ex Apostolico Indulto danda quando Missa non lita- 
tur, preces quae in Rituali Romano habentur, recitari possunt 
lingua Anglica.” The second set of prayers, which is not the nup- 
tial blessing, is not referred to by name in the indult but has the 
same character as the nuptial blessing, serving as a substitute when 
the latter may not be given. Only psalm 127, which appears in 
both these rites, must be said in Latin; the versicles and prayers 
may be said in Latin or in English. 


CoMPARISON WITH 1954 Collectio Rituwm 


Many aspects of the relation between the two versions of the 
American Collectio Ritwum have already been covered. It re- 
mains necessary to enumerate, with slight comment, the rites found 
in the 1954 edition which are not included in the new ritual. 

1. The rite of confirmation in danger of death. Although this 
rite is a useful and important addition to a manual of the sacra- 
ments, it is naturally not included in the new version of the Col- 
lectio Rituum, since the bi-lingual principle is not applicable. 


36 “ Supplementum ” to Benziger Rituale Romanum, p. (27). 
37 Collectio Rituum (1954), tit. IV, cap. 4, n. 4. 
38 RR, tit. VIII, cap. 3. 


39 RR, tit. VIII, cap. 4. These prayers are intended for two cases: (1) if the 
woman has received the nuptial blessing at an earlier marriage; or (2) if the 
marriage takes place tempore clauso and there is no permission for the nuptial 
blessing itself. 
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2. Rites for the sick and the dying. Since these were not enu- 
merated in the indult from the Congregation of Rites issued in 
1954 (below), they are not included in the new ritual: Viaticum 
and Communion of the sick, apostolic blessing with plenary indul- 
gence in articulo mortis, the Commendatio animae, the rite De 
Expiratione, and, most important of all, the ritus continuus when 
several sacraments are given to a sick person.* 


The ritus continuus provided in the 1954 Collectio and omitted 
from the new versiou has two noteworthy features: (a) the suppres- 
sion of repetitious rites, such as the sprinkling with holy water 
when, for example, the sacrament of Viaticum and the apostolic 
blessing are given successively; (b) the restoration of the venerable, 
and theologically more satisfactory, order of the “ last sacraments ”’: 
penance, extreme unction, and Viaticum, instead of penance, Viati- 
cum and extreme unction. 


With regard to the first feature, the canonical obligation to re- 
peat a rite or prayer completed only a few moments earlier may 
well be questioned, entirely apart from the provision of a ritus 
continuus in a ritual; in any event, the new Collectio does not 
touch the problem. 

With regard to the restored sequence of the sacraments—that is, 
on an occasion when both extreme unction and holy Viaticum are to 
be administered—the usage of the 1954 Collectio Rituum (extreme 
unction, then Viaticum) seems to be firmly entrenched. It was 
based upon the German Collectio Rituwm I of 1950, which had 
the explicit approbation of the Congregation of Sacred Rites,*! and 
may be considered as distinct from the concession of a “ ritus con- 
tinuus” or a bi-lingual ritual. 


3. Nuptial blessing within Mass. This rite is not given in the 
new Collectio Rituum, since the use of English as a substitute for 
the Latin is specifically excluded.** Although found in the 1954 
Collectio Rituum, the alternative English version of this blessing 


40 Based upon the ritus continuus of the German bi-lingual ritual: Collectio 
Rituum I ad Instar Appendicis Ritualis Romani pro Omnibus Dioecesibus 
Germaniae (Regensburg: Pustet, 1950). 


41 March 21, 1950. Cf. infra, footnote 76. 


42 By the rescript for the new Collectio, October 11, 1959; it is also excluded 
by the rescript for Ireland, December 12, 1959. No mention is made of this 
question in the earlier indults for the United States or for England and Wales. 
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during Mass was subsequently withdrawn by the Holy See in a 
communication sent to the bishops of the United States through 
the Apostolic Delegate.** 

4. The Benedictionale. The original Collectio Rituum for the 
United States was distinguished among the recent bi-lingual 
rituals “* for the number of blessings—twenty-six—for which an 
optional English translation was provided. The Collectio Rituwm 
approved by the Congregation of Rites for the diocese of Lugano 
in Switzerland has eleven blessings, the German Collectio Rituum 
I has only four. In countries subject to the Congregation for the 
Propagation of the Faith it appears customary that all blessings 
should be in the mother tongue.*® No blessings (other than the 
nuptial blessing outside Mass) appear in the new American ritual. 

5. The Exsequiale. The 1954 Collectio Rituum included the 
rites for the burial of adults and of children. None of this is con- 
tained in the present Collectio, which leaves to the ordinaries the 
question of the legitimate English prayers following the Latin rite 
of absolution, as considered below. 


PREFACE TO THE NEw RITUAL 


As a summary of the background of the new Collectio and as a 
basis for several additional observations, the text of the preface to 
the ritual, signed by members of the ad hoc committee of bishops, 
may be quoted in translation: 


The bishops of the United States of America, assembled for their 
annual meeting in the month of November, 1956, decreed a revision 
of the so-called Collectio Rituuwm and entrusted this to a board of 
certain bishops. Thereafter, under the editorship of priests expert in 
liturgical matters, this new version was prepared in accordance with 
norms published by the Sacred Congregation of Rites itself, namely: 

1) The texts and rubrics shall be taken from authentic liturgical 
editions, without addition or change. 

2) The integral text of the individual excerpts from the Roman 
Ritual shall be given in Latin. 


43“Tt is not permitted for priests to use the English translation for that 
part of the Nuptial Blessing that is read during the Holy Sacrifice of the 
Mass” (letter from the Apostolic Delegate in the United States, June, 1956). 
44 A projected Collectio Rituum II for Germany has not appeared. 


45 Cf., for the province of Agra (India), S.C. Prop. Fide, February 24, 1958— 
Periodica, XLVIII (1959), 102-104. 
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3) The English version of those parts (and of those parts only) 
which, according to the Decree of the Sacred Congregation of Rites, 
of June 3, 1954, it is lawful for the priest to recite in the vernacular 
tongue, namely, English, in the administration of certain sacraments 
and in the funeral rites for the dead, shall be given together with the 
Latin text. 


4) The rubrics shall be given in the Latin language only. 


By authority granted at the annual meeting of the Bishops in No- 
vember, 1958, this new version, carefully prepared and put together 
in accordance with the norms given above, was reverently submitted 
to the Sacred Congregation of Rites for examination and approval. 
In turn the Sacred Congregation of Rites, having subjected the ver- 
sion submitted to an accurate examination, kindly approved it by 
decree of October 11, 1959, given above, and allowed that it be pub- 
lished and used. 


Therefore, although according to the general norms only the Latin 
language is to be used in all prayers which pertain to the administra- 
tion of the sacraments and the celebration of other liturgical cere- 
monies, nevertheless, by force of this Decree, the Sacred Congregation 
of Rites, having considered the particular circumstances, has most 
kindly granted that the vernacular language, English, may sometimes 
be employed within the limits declared in the Decree cited. 

Wherefore, if according to the prudent judgment of the Ordinary 
the understanding and piety of the faithful require the use of the Eng- 
lish language, either Latin or English may be used in those prayers 
only which are printed in both languages in this Collectio Rituum, in 
such fashion that wherever an English version is provided in this 
authentic Collectio Rituum it then suffices to recite the prayers in that 
language, namely, English. 

But if the Ordinaries, for the convenience of priests or faithful, wish 
to allow this Collectio Rituum to be printed either together with the 
entire Roman Ritual or with various excerpts taken from the Roman 
Ritual in the form of a so-called Manual, this they may permit, but 
with the observance of the general rules of the Sacred Congregation 
of Rites concerning the publication of liturgical books. 

It is to be noted that the Roman Ritual itself (Title I, no. 10) 
recommends a diligent catechesis in the very administration of the 
sacraments, so that the priest may explain “ the power, use, usefulness, 
and meaning of the ceremonies, if this can be done conveniently.” In 
order that this may be accomplished more easily, it is also lawful, ac- 
cording to the general norms on the publication of liturgical books, to 
publish in the English language parts of the Roman Ritual other than 
those which are included in this collection. Nevertheless, in such edi- 
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tions the greatest care must be taken to distinguish between the parts 
translated into the English language which the priest may recite in 
that language in the administration of the sacraments and those parts, 
also translated into the English language, which are included for the 
sake of understanding and piety, but only for private use. 

Likewise it is to be noted that the Rescript of the Sacred Congrega- 
tion of Rites cited above permits, as does the Roman Ritual, exhorta- 
tions and proper customs when marriages are celebrated, and also 
grants that, following the exequies carried out according to the Roman 
Ritual entirely in the Latin language, other prayers in English may be 
recited. These exhortations and customs, since they differ in various 
places, are not given in this Collectio. Similarly, the prayers for 
funeral rites are not given, since these prayers, according to the Decree 
cited, must be approved by each Ordinary. These exhortations and 
prayers may be printed and used in the editions referred to immedi- 
ately above, to be approved by each Ordinary for use in his diocese.*® 

*k ALBERT CARDINAL MEYER 

*k Wituiam O. Brapy 

* Wituiam Patrick O’ConNnor 
+: Leo F. DworscHak 


On the basis of this preface, which incorporates elements of 
directives from the Congregation of Rites not found in the pub- 
lished rescripts, several observations may be added: 


Nature of the compilation 


The choice of materials to be included in the new ritual was de- 
termined by the text of the rescript of June 3, 1954—that is, the 
rites mentioned nominatim in it. It has become the practice of the 
Congregation of Rites to express the dispositive part of such re- 
scripts similarly, although in some instances matters mentioned in 
the rescript are not part of the petition or the submitted ritual. 
For example, the baptism of adults, mentioned in the 1954 rescript, 
was not included in the draft Collectio Ritwwm which had been 
submitted to the Holy See; the same is true of the Irish and Eng- 
lish-Welsh rituals and the corresponding rescripts given below.** 

An explanation of the general rules of the Sacred Congregation, 
more extensive than those enumerated in the preface above as 
governing the American ritual, is as follows: 


46 Pp. ix-xi. The text is in Latin. 
47 In the appended comparative tables. 
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The S. Congregation of Rites has some general rules about the for- 
mat of bilingual rituals: (a) the Latin text must be printed in full, and 
by the side of each Latin text of which a translation may be used the 
vernacular version is to be printed, no more of the mother-tongue may 
be given either in oratio oliqua or in italics or as a footnote; (b) the 
rubrics may be given in Latin only. The stock rescript permitting the 
preparation of a bilingual Ritual: (i) does not permit the translation 
of the forms of the sacraments—presumably to prevent even the slight- 
est change in these important texts—nor of blessings; (ii) excludes the 
translation of exorcisms, possibly because some theologians now hold 
that they are expressive of a theology that needs to be brought up to 
date in view of the developments of doctrine regarding original sin and 
its effects; (iii) requires, normally, that the psalms be given in Latin 
only, this may be due to the fact that a definitive Latin text of the 
Psalter is now being prepared.4® 


Also worthy of note is the fact that the texts submitted to the 
Congregation of Rites in 1959 were compiled on the basis of di- 
rections given by the Congregation itself and with the use of the 
explicit list in the 1954 rescript. The ritual submitted to the Con- 
gregation in 1954 and mentioned in that rescript *® was substantially 
based upon the German Collectio Rituum I of 1950. 

The preface signed by the committee of bishops speaks of the 
use of the English alternative texts “si iuxta prudens iudicium 
Ordinarii intelligentia pietasque fidelium usum linguae Anglicae 
requirunt ...” It is not immediately evident whether this is a 
restriction upon the use of the Collectio or upon the indult. The 
latter is quite evidently a concession in favor of priests who cele- 
brate the sacramental rites and for the benefit of the faithful.°° 
Neither in this indult of October 11, 1959, nor in any of the other 
indults corresponding to it is the concession of bi-lingual rituals 
issued by the Sacred Congregation in the form of a faculty granted 


48 J. B. O’Connell, “A Tale of Two Rituals,” The Clergy Review, XLVI 
(1961), 388-389. 


49“ |. Iuxta exemplar a Commissione speciali liturgica exaratum ... ex- 


hibito Rituali diligenti studio perpenso .. .” 


50“2. In administratione Sacramentorum, in quantum ad populi intel- 
lectum et pietatem necesse sit, Sacerdoti vernacula lingua proferre ea tantum 
quae sequuntur licet ...” The indult conceded in 1954 was similarly worded 
(cf. infra), but the Praenotanda of the Collectio Rituum published in 1954 had 
this qualification (p. xi): “Ubi ad mentem Ordinarii intelligentia pietasque 
fidelium usum linguae vulgaris suadet .. .” 
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to local ordinaries—although other indults or faculties are not 
infrequently conceded in this fashion. Likewise the other bi-lingual 
rituals themselves do not introduce this additional qualification. 

Nevertheless it would seem to be within the power of the local 
ordinary to require the use of the English texts rather than the 
Latin. What appears to be directly granted to the priest celebrant 
is not so much an option to use either Latin or English (although, 
apart from the action of the local ordinary, he would have this 
option) but rather a concession of the right to use English in cer- 
tain determined cases. The local ordinary, it would seem, might 
prohibit the use of the Latin texts and prescribe the English for the 
sake of the “ understanding and piety ” of the faithful. 


Publication of manuals 


As already mentioned, the past usage in the United States has 
been for the clergy to rely upon various rituals and ritual excerpts 
of private compilation, always issued with the approval of the 
legitimate ecclesiastical authority, but not in the form of authentic 
liturgical books. To the extent that this has limited the use of 
the Roman Ritual, with its wealth of blessings and other rites, 
it is regrettable. From the viewpoint of convenience, however, the 
various books and manuals are desirable, depending of course upon 
the merit of their arrangement, the extent of rubrical and pastoral 
directions, supplementary materials included, etc. 

The publication of such books in the future is not hindered but 
rather encouraged by the appearance of the new Collectio Rituum. 
As the preface clearly states, there is no prohibition against the 
publication of rituals with additional parts of the Roman Ritual 
in English, provided that the nature and authenticity of the new 
Collectio is respected—that there be no confusion between the Eng- 
lish texts which are provided on private authority for the sake of 
clergy and faithful, for purposes of illustration, explanation, cate- 
chesis, and those English texts which are given in the Collectio as 
a substitute for the corresponding Latin prayers. In the case of 
the latter, but not of the former, the English is an authentic liturgi- 
cal language.®4 


51 And, as noted above (footnote 7), canons 733, § 1, and 1148 are applicable 
to the English language when it is an authentic liturgical language, whether in 
the Collectio Rituum or in the other liturgical books, for example, the renewal 
of baptismal promises at the Easter Vigil, now found in the Missale Romanum. 
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Additional materials in English 


The question may be raised whether there are additional areas 
in the rites of the sacraments and sacramentals where English may 
be used in place of Latin. Prescinding for the moment from the 
cases mentioned in the rescript or the preface to the new Collectio 
(in connection with funerals or marriage), the following may be 
mentioned as instances: 

1. The Modus tuvandi morientes may be in English exclusively, 
apart from any question of indult, as the rubric states explicitly: 
“ Haec, et his similia poterit prudens Sacerdos vulgari, vel latino 
sermone, pro personae captu, morienti suggerere.” 5? 


2. The same principle may be assuredly extended to the chapter 
De Expiratione in the Roman Ritual.5* It would seem to be cus- 
tomary law in the United States, witnessed by the several sick call 
rituals and the like, that at least portions of the chapters De visita- 
tione et cura infirmorum and the Ordo Commendationis animae 
should be recited in English.** The practice long antedates any 
question of bi-lingual rituals and it seems doubtful whether some 
parts of these texts, for example, the readings from holy Scripture, 
are ever employed in Latin in the United States. 

3. The profession of faith is always made in English by lay 
people, as a part of the rite of the reception of converts or where- 
ever else required. 

4. The new code of rubrics allows the use of the mother tongue 
for the litany of the saints and other prayers in the processions 
of the major and minor litanies or in the supplicationes which take 
their place: 


If the Litanies of the Saints with their prayers are, in accordance 
with local custom, said with the faithful in the vernacular language at 
the procession or other particular supplications, those who are bound 
to the recitation of the divine Office and are duly present at the serv- 
ices are not obliged to repeat these prayers in Latin.55 


52 RR, tit. VI, cap. 5, n. 5. 
53 RR, tit. VI, cap. 8. 


54“ Supplementum ” to Benziger Rituale Romanum, pp. (32)-(38). 
55§.R.C., July 26, 1960, n. 85. This rite is in RR, tit. X, cap. 4. 
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Exhortations and customs at marriage 


The preface to the Collectio Rituum encourages, as does the 
Roman Ritual, the usual allocutions before (and after) marriage, 
as well as praiseworthy local customs.” 

So far as the allocutions or exhortations are concerned, these 
are urged by the Roman Ritual in a general rubric applicable to 
all rites contained in it: 


In the administration of the Sacraments, [the priest] will explain, 
where this can be done conveniently, their power, use, and usefulness, 
and the meanings of the ceremonies, as the Council of Trent pre- 
scribes.57 


Ideally, this exposition or explanation should be in the priest’s 
own words. Alternatively, he may use one or other of the printed 
versions suggested for the occasion of marriages. If there is any 
question of the priest’s authorization to give such exhortations or 
if the explanation falls into the category of sacred preaching, the 
ordinary faculty to preach the word of God is sufficient. 

Although the indult prefixed to the new Collectio Ritwum makes 
no mention of such exhortation before marriage, it is certainly de- 
sirable, from both the nature of things and the general rubric 
quoted above. The Roman Missal directs, moreover, that there 
be an allocution or admonition given as part of the nuptial blessing 
intra Missam.5® This is given, in the mother tongue of course, 
after the prayer, Deus Abraham, Deus Isaac .. . Only after this 
allocution does the priest sprinkle the spouses with holy water and 
continue the Mass prayers with Placeat... 

Only local usage will indicate the various customs connected 
with the rite of marriage, encouraged by the Roman Ritual. Al- 
ready mentioned are the exchange of rings, the preliminary prayer 
before the actual liturgical rite of marriage, and the commonly 


used English prayers after the rite, as given in the 1954 Collectio 
Rituum.*® 


56 RR, tit. VIII, cap. 2, n. 6. 
57 RR, tit. I, cap. unicum, n. 10. 


58 Missa votiva pro Sponso et Sponsa: “ Moneat eos Sacerdos sermone gravi, 
ut sibi invicem servent fidem: orationis tempore, et praesertim ieiuniorum ac 
solemnitatum, casti manent: et vir uxorem, atque uxor virum diligat: et in 
timore Dei permaneant. Postea eos aspergat aqua benedicta, et dicto Placeat 
ttbi, sancta Trinitas, det benedictionem: ...” 


59 Supra, footnotes 31-33. 
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The use of such prayers, entirely apart from the question of 
legal custom—which would, all conditions being fulfilled, justify 
their use even if contrary to the rubrics of the Roman Ritual, 
ordinarily falls under the heading of pia exercitia. According to 
the September 3, 1958, instruction of the Congregation of Sacred 
Rites, such devotional exercises, although not strictly liturgical, 
may precede or follow a liturgical rite: “It is unlawful to inter- 
mingle exercises of piety with liturgical functions; if need be the 
former may precede or follow the latter.” © 

Such exercises of piety, again apart from the question of legiti- 
mate custom, fall entirely under the authority of the respective 
local ordinary (and are thus distinguished by the Sacred Congrega- 
tion from “ actiones liturgicae”’ reserved, so far as authorization 
is concerned, to the Holy See): 


. . . Exercises of piety are conducted according to the customs and 
traditions of the place or of any community, approved by the compe- 
tent ecclesiastical authority.®! 


Prayers and exercises of piety are not permitted in churches or ora- 
tories without the examination and express permission of the ordinary 
of the place, who in more difficult cases shall submit the whole matter 
to the Apostolic See.®? 


It is not necessary in every instance that the respective local 
ordinary have given this express permission; it is regularly enough 
that the prayers or exercises be approved by some local ordinary 
and that the respective ordinary of the place in question has not 
taken action to prohibit the use of the devotions. The matter has 
been well expressed by J. B. O’Connell: 


Exercises of piety come directly under the control of the local Ordi- 
nary who must expressly approve of them for public use. It suffices, 
however, if they appear in books approved for church use such as the 
Manual of Prayers in England and Wales; the Enchiridion of indul- 
genced prayers for all Churches of the Latin rite. The approval of any 
one local Ordinary for the prayers used in public exercises of piety is 
sufficient, but another local Ordinary may require his express author- 
ization for his own diocese.®8 


60 § 12. 
61 Ibid. 
62 Can. 1259, § 1. 


63 Sacred Music and Liturgy, Instruction of the Sacred Congregation of 
Rites, September 8rd, 1958, Translated, with an Introduction and Commentary 
(Westminster, Md.: Newman, 1959), p. 25. 
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In view of this, it would be lawful, for example, to use the series 
of English prayers in the 1954 Collectio Rituwm as a exercitium 
pium following the liturgical rite, unless of course the local ordinary 
has directed otherwise. 


Funeral rites 


As in the case of other rescripts of the kind, the 1959 rescript 
for the United States insists that the prayers and absolutions of the 
exequial rites be in Latin, while allowing the addition of prayers 
in the mother tongue “hoc ritu absoluto.” The prayers referred 
to are to be determined by the local ordinaries according to local 
circumstances; they are to be recited (or led) by the priest. 


Since prayers of this kind differ greatly from place to place, no 
version is suggested in the 1959 edition of the Collectio Rituum. 
What has been said above concerning customs and prayers added to 
the strictly liturgical rites for the celebration of marriage is equally 
applicable to the prayers added after the completion of the funeral 
absolution (or absolution absente cadavere): 

1. The addition of such prayers, even apart from the concession 
in the rescript and the question of legal custom, is lawful in accord- 
ance with the norms governing pia exercitia before or after liturgi- 
cal services. 

2. Such prayers in English fall entirely under the authority of 
the local ordinaries. 

3. It is sufficient that the prayers be expressly approved by some 
local ordinary, provided of course that the ordinary of the place in 
question has not himself taken direct action in the matter. 

In many parts of the United States prayers of this kind are said 
at two points: (a) immediately after the absolution rite which 
takes place in the church, i.e., after the collect and before the anti- 
phon In paradisum ...; and (b) in the cemetery after the conclud- 
ing versicles of the liturgical rite (but before the De profundis and 
prayers for all the faithful departed). 

With regard to the text of such prayers, those already in use may 
be considered approved. They include in some places the practice 
of adding English versions of various texts from the liturgical rite 
itself, especially the prayer Non intres ..., a collect, the antiphon 
In paradisum . . ., ete., as well as the English prayers found in 
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various rituals and in the 1954 Collectio Rituuwm * for the church or 
graveside. 

In this connection the Irish ritual, described below, has a differ- 
ent and significant arrangement of part of the funeral rites—in 
addition to its more extensive use of the mother tongue in several 
other rites. 


THE ENGLISH-WELSH RITUAL 


In order to suggest a comparison between the new American rit- 
ual and the corresponding ritual for England and Wales, a brief 
indication of the background of the latter must be given. 


Background 


The ritual for the dioceses of England and Wales was published 
on May 12, 1961, prior to the American Collectio Rituum.® In a 
preface by the Archbishop of Birmingham (the compiler), the his- 
tory of the book, Excerpta e Rituali Romano pro Dioecesibus An- 
gliae et Cambriae Edita,® is given. The Archbishop had been com- 
missioned by the bishops of England and Wales to prepare a ritual 
in place of the official Ordo Administrandi Sacramenta long in use. 
This was published for private use as The Small Ritual, with ex- 
tensive translations into English of the respective liturgical texts. 
In 1957 the bishops authorized the submission of a ritual based 
upon The Small Ritual to the Congregation of Rites in order to 
secure permission for the liturgical use of the English texts. 

A rescript was issued on January 14, 1959, and received in Eng- 
land during March of that year. It is similar to that issued for the 
United States in 1954, using the expression “ ut pro universa An- 
glia et Cambria novum Rituale conficiatur .. .” in place of the 
clause: “ Confict possit pro Statibus Foederatis Americae Septen- 
trionalis novum Rituale ...” Unlike the indult for the United 
States, there was no requirement that two copies of the ritual should 
be sent to the Sacred Congregation “postquam typis editum 
fuerit.” ®7 


64 Pp. 225-226. 
65 O’Connell, art. cit., p. 385. 


66 Londini: Apud Burns et Oates, 1961; pp. xvi-191. The preface by Arch- 
bishop Grimshaw is preceded by a brief introduction by His Eminence, Cardi- 
nal Godfrey, Archbishop of Westminster. The text of the rescript from the 
Congregation of Rites is given in both Latin and English. 


67 For the respective texts, cf. infra. 
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The Archbishop of Birmingham mentions in his preface another 
substantial difference between the rescripts governing earlier bi- 
lingual rituals (including the one for the United States, issued in 
1954) and the new rescript for England and Wales: 


When the Rescript was received by the Cardinal Archbishop [of 
Westminster] in March 1959 the addition of the restrictive clause to 
the formula hitherto used was noticed; usus linguae vulgaris nullo 
modo extendatur ad alias recitandas preces, benedictiones, etc., praeter 
ea quae superius stricte sunt determinata. It was decided to submit a 
dubium to the Sacred Congregation. On 18 March a reply was re- 
ceived from the Bishops’ Agent, Mgr. Clark, that the Rescript was to 
be interpreted in the restrictive sense, and the final Ritual prepared 
accordingly.®® 


In virtue of the indult the Excerpta was published. The conclud- 
ing paragraph of the preface sums up the conditions of its use: 


It must be understood, therefore, that the use of English in the ad- 
ministration of the Sacraments, and in the other blessings and cere- 
monies provided for in the Rituale Romanum, is limited to what ap- 
pears in English in this present Excerpta; the use of the vernacular in 
any part of the world is not an indication that it may be used else- 
where without explicit leave of the Holy See. On the other hand, 
where the use of English is permitted, that language alone suffices: it 
is not intended that such prayers should be recited first in Latin. 
Either language may be used according to the circumstances and the 
prudent judgment of the officiating priest. When English is used it 
must be the version contained in the present book: it is not permitted 
to substitute other translations for any reason whatever.®® 


Contents of the Excerpta 


An examination of the rescript for England and Wales reveals 
that the dispositive part refers to the same rites—for which Latin 
or English may be used—as the other rescripts for bi-lingual rit- 
uals. The Excerpta differs from the new American ritual, however, 
in that it includes many other rites over and above those mentioned 
in the rescript, since the volume is intended as a comprehensive 
manual for ordinary parochial use. 

Most of the additionai rites are given for use in Latin only: 


68 Preface of Excerpta, p. viii. 
69 Ibid. 
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confirmation, funeral rites, many blessings, etc. In the following 
instances, however, English texts are given: 


1. Form for the reconciliation of converts to the faith. The Veni 
Creator, versicle and response, and collect are said in Latin or Eng- 
lish. The profession of faith (English only) is given in a simple 
version, the longer version being described as ad libitum and placed 
in an appendix.” 

2. A marriage instruction preceding the rite of celebrating the 
sacrament of matrimony. 

3. Consecration of the family to the Sacred Heart. 

4. Latin and English versions of the Miserere and the De pro- 
fundis. 

5. Prayers for the dying in English, largely translated from the 
Roman Ritual: Ordo Commendationis animae, De Expiratione, etc. 

6. Prayers which may be recited after the liturgical rite of the 
burial of the dead: a translation of the Exsequiarum ordo of the 
Roman Ritual, with added prayers. 

7. The same for the burial of young children. 

It is clear that the British and American practices are similar at 
funerals, for example, with the custom of adding an English version 
of the liturgical rite at the end of the service. The use of a trans- 
lated version of the Commendatio animae, etc., is another similarity. 

Finally, it is of interest to note that the English-Welsh ritual 
retains the translation, “I will” for Volo in the marriage rite, un- 
like the Irish and the new American ritual. It also has the more 
venerable formula at the giving of the ring: “ With this ring I thee 
wed; this gold and silver I thee give; with my body I thee worship; 
and with all my worldly goods I thee endow.” The usage of “ thou ” 
and “ thee ” is maintained in all prayers addressed to almighty God, 
like the Irish ritual, but unlike the new American Collectio which 
employs “ you.” 


70 The ordinary and shorter version is substantially the same as the alterna- 
tive text approved for uneducated converts in the United States (Holy Office, 
June 13, 1956). Cf. Canon Law Digest Supplement, at canon 752. In the 
English-Welsh ritual no restriction is placed upon the use of the simpler text; 
the lengthy version, which remains the ordinary one for the United States, is 
given ad libitum. As noted below, the Irish ritual has the shorter form only. 
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Tue Irish RITUAL 


The new Irish ritual was the last of those under consideration to 
be authorized (by rescript of December 12, 1959, two months after 
the corresponding rescript for the United States) and the first to be 
published—in January 1961.71 It is considerably more extensive 
in content than the other recent rituals—both in the tri-lingual sec- 
tions and in the supplementary materials provided. The most re- 
markable feature, of course, is that the ritual is truly tri-lingual, 
with either English or Gaelic permitted as the alternative to the 
Latin texts. 


Background 


Although the Irish ritual, entitled Collectio Rituum pro Omnibus 
Dioecesibus Hiberniae,’? does not contain a preface, something of 
its history is known, including the names of the compilers: Dr. 
Montague and Dr. McGarry, both of Maynooth, Canon McCarthy 
of Clonliffe College, with the Bishop of Ardagh as chairman.” 

There are several aspects of the development of the Irish ritual 
worthy of special notice: 

1. Like the English-Welsh Excerpta, the Irish Collectio was 
planned as a practical ritual for ordinary parish use, containing 
many excerpts from the Roman Ritual in addition to the parts with 
permitted tri-lingual texts. In this it differs from the new American 
Collectio, which gives only the bi-lingual rites and serves as an ex- 
emplar for future editions of rituals for ordinary use. 

2. Unlike the English-Welsh Excerpta, the entire volume was 
submitted in printed form, pro manuscripto, to the Congregatior of 
Rites and was returned to the bishops of Ireland by the Congrega- 
tion, corrected and approved in its entirety. The Excerpta for 
England and Wales was simply put together on the basis of the 
rescript issued after the Congregation had examined the texts sub- 
mitted.” 

The importance of this distinction lies in the fact that approval 
was given not only to the more extensive use of the mother tongues 


71 O’Connell, art. cit., p. 385. The actual publication date given in the vol- 
ume itself is 1960. 


72 Dublini: M. H. Gill & Filium, 1960; pp. xii-300. 
73 O’Connell, art. cit., p. 387. 
74 Ibid., p. 388. 
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but also to appropriate emendations or variations in the texts ex- 
cerpted from the Roman Ritual. 

3. The narrative portion of the rescript issued to the dioceses of 
Ireland mentions specifically the rites for which the use of English 
and Gaelic was sought: in addition to baptism, extreme unction, 
matrimony, and exequial rites (as in the narrative part of similar 
rescripts), the Communion of the sick, the care of the sick and 
dying. It will be clear from the enumeration below that other 
lesser rites, not explicitly referred to in the rescript, may also be 
celebrated with the use of English or Gaelic. 


Contents of the Irish Collectio 


An analysis of the contents of the new Irish ritual indicates three 
headings under which the rites may be classified: 

1. The tri-lingual rites mentioned in the usual rescripts: baptism, 
extreme unction, matrimony, exequial rites. In general the Irish 
ritual resembles the American Collectio of 1961 and the Excerpta 
in these areas. 

Unlike the American Collectio, the Irish ritual does not contain 
the rite for the baptism of adults (or, although of lesser significance 
in a parish ritual, the pontifical rite of baptism), and, presumably 
because of particular circumstances, it omits the nuptial blessing 
outside Mass and the series of prayers which may replace the nup- 
tial blessing. Unlike the English-Welsh Excerpta, the Irish ritual 
does not give extensive funeral prayers in the mother tongues, 
although these are allowed by the indult.* 

2. Tri-lingual rites over and above those listed in the dispositive 
part of the common rescripts: 

A ritus continuus for the administration of the “ last sacraments ” 
to the dying, almost entirely in English (and Irish, as an additional 
alternative to the Latin) ; *® 


75 Brief prayers are given (in English and Gaelic) for the funerals of adults 
and of children, but these are not the translations of the liturgical rites, as in 
the English-Welsh Excerpta and in American customary practice. 


76 The ritus continuus is complete in every way, but it does not follow the 
German Collectio Rituum I (and the American Collectio Rituum of 1954) in 
the order of the sacraments: viaticum precedes extreme unction. O’Connell 
observes, in the article cited (p. 390, footnote 1): “This rite, which was in use 
until the thirteenth century (and still is in certain rituals, e.g. in the Domini- 
can rite) was revived in the German ritual of 1950 and the American one of 
1954. The Irish ritual does not, however, follow the older and, it would seem 
the better order of the anointing before Viaticum, an order favoured by mod- 
ern theologians.” 
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the visitation and care of the sick (tri-lingual throughout, includ- 
ing the psalms, but excepting the blessing, Benedictio Dei . . .);™ 

the modus tuvandi morientes (English and Irish, no Latin) ; 

Ordo Commendationis animae (tri-lingual throughout) ; 

De Expiratione (tri-lingual throughout) ; 

the funeral rite in the home of the dead person (tri-lingual) ; 

the same for the burial of children; 

the blessing of a woman after childbirth (tri-lingual except for 
the introductory versicle and the concluding blessing) ; *8 

the blessing of a woman after childbirth, when the infant has died 
(tri-lingual, except for the concluding blessing) ; 

consecration of the family to the Sacred Heart (English and Irish 
with the blessing of the statue or picture in Latin). 

None of these rites appears in the new American ritual, nor are 
they given in the English-Welsh Excerpta as alternatives to the 
Latin. 

3. Excerpts from the Roman Ritual, given in Latin only, as a 
convenience: confirmation, penance, blessings (some twenty in num- 
ber), etc., to which may be added the reconciliation of converts and 
the manner of assisting at mixed marriages. 


Special rites 


Although not directly bearing on the question of the use of the 
mother tongues in the administration of sacraments and sacra- 
mentals, the Irish ritual incorporates certain other important fea- 
tures. 

The reconciliation of converts is given in the form proper to 
Ireland, with the arrangement according to the threefold possi- 
bility (as in the United States): 7 when baptism is conferred ab- 
solutely, when baptism is repeated conditionally, when baptism is 
not conferred. Only the shorter and simpler version of the profes- 


77 The rite for the visitation and care of the sick is divided into three parts 
(each called a “schema”) in the Irish ritual. Each includes the sprinkling 
with holy water, a psalm, a reading from Scripture, versicles and collect, the 
imposition of hands with accompanying prayer, and the blessing—all but the 
last in English or Gaelic. The parts may be used during successive visits to 
the sick person. 


78 The blessing of a pregnant woman is given in Latin only. 


79 Holy Office, instruction, July 20, 1859. Cf. Fortescue-O’Connell, The Cere- 
monies of the Roman Rite Described, p. 415. 
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sion of faith is given (unlike the English-Welsh Excerpta which 
provides the longer text as an alternative).®° A brief modus recon- 
ciliandi conversum in periculo mortis constitutum is added; this 
includes a suggested form of profession of faith to be used in danger 
of death.*! 

The funeral rite as given in the Roman Ritual has been consider- 
ably emended in the Irish Collectio Rituum, as circumstances re- 
quire.8? Most of the variants are applicable in the United States. 
The ceremony may be briefly described: 

1. At the home of the dead person, the De profundis is said.®* If 
the body is not to be taken to the church immediately, the versicles 
and collect given in the Roman Ritual as the conclusion of the sev- 
eral parts of the exequial rites are then added. (In the Irish rit- 
ual, as noted above, this part may be in English or Irish through- 
out.) 

2. Funeral procession. Allowance is made for the possibility that 
the funeral procession with the singing of the Miserere may not 
take place. In this case the antiphon Si iniquitates and the De pro- 
fundis are said at the church door, after the priest has sprinkled the 
the body with holy water. Then the responsory Subvenite is sung 
while the body is carried into the church. 


80 Cf. supra, footnote 70. 


81 The text is as follows: “I firmly believe that there is one God in three 
Divine Persons, who will reward the good and punish the wicked. I firmly be- 
lieve that God the Son became man, that He died on the cross to redeem 
and save us, and that He arose the third day from the dead. In a word, I 
firmly believe all that the holy Roman Catholic Church believes and teaches, 
because Thou, my God, the infallible truth hast revealed it and in this faith I 
firmly resolve, by thy holy grace, to live and die. Amen” (p. 76). 


82 Cap. XIII of the Irish Collectio. A similar pattern is adopted for the 
burial of a child (cap. XIV). 


83 In accordance with S.R.C., n. 3481 ad 1, and entirely apart from the ques- 
tion of its inclusion in a ritual, the rite properly celebrated at the home of the 
deceased may be carried out at the entrance of the church. In this case the 
Ezsultabunt and the Miserere would be omitted unless there is a very lengthy 
procession from the church door to the altar. In the United States, although 
not usual, it would be possible for the first part of the rite to be performed in 
the home of the dead person, with the addition of the versicles and collect 
(RR, tit. VII, cap. 3, n. 5). Then on the next day or at some later hour the 
body could be brought to the church. 


84 RR, tit. VII, cap. 3, n. 5. 
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If the Mass is not celebrated immediately, the versicles and col- 
lect, etc., ordered by the Roman Ritual,®® complete the rite of 
bringing the body to the church. 

3. Rite of absolution. Here the only matter to be mentioned is 
the provision of the full text which accompanies the rite (usual in 
some places, both in Ireland and the United States) of throwing dirt 
upon the body in the grave: “ Then the Priest, where the custom is 
in force, throws some dirt into the grave upon the body three times, 
saying: ‘ Dust you are and unto dust you shall return; but the Lord 
will raise you up again on the last day.’” ®* (Latin, English, or 
Gaelic may be used.) 

The Irish ritual gives in full the psalm and prayers for all the 
faithful departed which follow the absolution rite at the grave.** 
As indicated above, only three brief collects in the mother tongue 
are added to the rite of absolution. 


CoNCLUSION 


A much more thorough commentary and evaluation of the new 
American ritual would be possible, especially in the light of the 
comparisons between it and the other rituals recently published for 
other parts of the English speaking world. The above description, 
together with the appended comparative tables, must suffice. 

Fundamental to an understanding of the new Collectio Rituum 
for the United States is its character: it does not purport to give all 
useful sacramental rites, but only those specifically mentioned— 
for the sake of the concession of the mother tongue—in the rescript 
from the Congregation of Rites. The English-Welsh ritual goes 
beyond this, providing other common rites, almost exclusively in 
Latin. The Irish Collectio Rituum does the same, but has in addi- 
tion other rites—principally those concerned with the sick and the 
dying—in which the mother tongue may be used at the option of the 
celebrating priest, for the greater understanding and piety of the 
faithful. 

FREDERICK R. McManvs, J.C.D. 


Tue CatHoLic UNIVERSITY OF AMERICA 


85 Ibid. 
86 P. 199. 
87 RR, tit. VII, cap. 3, n. 15. 
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I. COMPARISON OF RESCRIPTS §8 


U.S. A—June 3, 1954 


Prot. N. D. 18/954 
DIOECESIUM 
AMERICAE SEPTENTRIONALIS 

Exe.mus ac Rev.mus Dominus 
Carolus Josephus Alter, Archiepi- 
scopus Cincinnatensis, nomine et 
auctoritate omnium Archiepiscopo- 
rum et Episcoporum Statuum Foed- 
eratorum Americae Septentrionalis, 
Sanctissimum Dominum nostrum 
Pium Papam XII enixe adprecatus 
est, ut de Sua suprema Auctoritate, 
in administratione quorundam Sa- 
cramentorum, Baptismi nempe, Ex- 
tremae Unctionis ac Matrimonii, 
necnon et in Exequiis Defunctorum, 
usum linguae anglicae in determi- 
natis precibus indulgere benigne dig- 
naretur, juxta exemplar a Commis- 
sione speciali liturgica exaratum, in 
quo, ad intelligentiam et pietatem 
populi, vulgari idiomate, anglico 
nempe, ii ritus et orationes positae 
sunt, quae magis opportunae vide- 
bantur. Quam Rituum Collec- 
tionem, ad instar Appendicis Ritualis 
Romani ita concinnatam, Sacrorum 
Rituum Congregationis judicio, pro 
opportuna approbatione reverenter 
subiecit. 


Sacra porro Rituum Congregatio, 
utendo peculiaribus facultatibus sibi 
ab Ipso Sanctissimo Domino nostro 
tributis, exhibito Rituali diligenti 
studio perpenso, prae oculis habitis 
hodiernis circumstantiis, benigne in- 
dulsit ut: 


88 These rescripts are taken from the respective rituals. 


England and Wales— 
January 14, 1959 


N. D. 18/957 
DIOECESIUM ANGLIAE 


Eminentissimus ac Reverendis- 
simus Dominus Gulielmus Cardi- 
nalis Godfrey, Archiepiscopus West- 
monasteriensis, nomine quoque 
Archiepiscoporum et Episcoporum 
Angliae et Cambriae, Sanctissimo 
Domino nostro IoANNI PapaE XXIII 
supplices obtulit preces ut, pecu- 
liaribus hodiernis adiunctis inspectis, 
de suprema Apostolica Auctoritate, 
in quibusdam Sacramentis adminis- 
trandis, Baptismo nempe, Extrema 
Unctione ac Matrimonio necnon in 
Exequiis Defunctorum, vulgaris lin- 
guae, anglicae videlicet, usum, de- 
terminatis in precibus, indulgere be- 
nigne dignaretur. Quem in finem 
idem Eminentissimus Vir, de man- 
dato Sacrae Rituum Congregationis, 
editionem novi Ritualis, curantibus 
in re liturgica peritis sacerdotibus, 
adparare sategit, novissimae editioni 
Ritualis Romani conformem, in qua 
ad populi intelligentiam et pietatem, 
vulgari lingua ii ritus et orationes 
positae sunt, quae magis opportunae 
videbantur. Quod Rituale ita con- 
cinnatum Sacrae Rituum Congrega- 
tioni pro opportuna approbatione 
reverenter subiecit. 


Sacra porro eadem Congregatio, 
vigore peculiarium facultatum sibi a 
Sanctissimo Domino nostro IoANNE 
Papa XXIII tributarum, peculiari- 
bus hodiernis circumstantiis prae 
oculis habitis, exhibito Rituali dili- 
genter perpenso, benigne indulsit ut 
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U. S. A—October 11, 1959 


N. D. 37/959 
DIOECESIUM 
AMERICAE SEPTENTRIONALIS 


Ad Christifidelium intelligentiam 
et pietatem fovendam, Exc.mus ac 
Rev.mus Dominus Albertus Gre- 
gorius Meyer, Archiepiscopus Chi- 
cagien. et Praeses Consilii Episco- 
palis Collectioni rituum redigendae, 
Sanctitatem Suam enixe adprecatus 
est, ut in administrandis quibusdam 
Sacramentis, Baptismo videlicet, Ex- 
trema Unctione et Matrimonio, nec- 
non in Exequiis Defunctorum pera- 
gendis usum sermonis Anglici, in 
determinatis quidem precibus reci- 
tandis, indulgere benigne dignaretur. 
Quem in finem Collectionem quan- 
dam, ad instar Appendicis Ritualis 
Romani, cura et studio virorum in 
re liturgica peritorum concinnatam, 
iudicio Sacri consilii legitimis ritibus 
cognoscendis praepositi pro oppor- 
tuna approbatione humiliter subiecit. 


Sacrum porro idem Consilium Re- 
ligionis ritibus praepositum, vigore 
facultatum sibi a SSmo Domino 
nostro IoANNE Divina Providentia 
Papa XXIII tributarum, huiusmodi 
expositum opus a se diligenti studio 
revisum, prout in adiecto prostat 
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Ireland—December 12, 1959 


N. D. 30/959 
DIOECESIUM HIBERNIAE 


Ad Christifidelium pietatem fo- 
vendam, Em.mus ac Rev.mus Do- 
minus Ioannes Cardinalis D’Alton, 
Archiepiscopus Armachan. et Hiber- 
niae Primas, vota quoque Exc.morum 
ac Rev.morum Hiberniae Ordinari- 
orum expromens, Sanctitatem Suam 
enixe adprecatus est, ut in adminis- 
tratione quorundam Sacramen- 
torum, Baptismi nempe, Commun- 
ionis Infirmorum, Extremae Unc- 
tionis, Matrimonii necnon in Cura 
Infirmorum et Morientium atque in 
Defunctorum Exequiis peragendis 
vulgarum linguarum, Anglicae scili- 
cet et Gadelicae, usum, determinatis 
in precibus indulgere benigne digna- 
retur. Quem in finem Collectionem 
quandam, ad instar Appendicis Ri- 
tualis Romani, cura et studio vivo- 
rum in re liturgica concinnatam, 
iudicio Sacri huius Concilii legitimis 
ritibus cognoscendis praepositi pro 
opportuna approbatione subiecit. 


Sacra porro eadem Rituum Con- 
gregatio, vigore facultatum sibi a 
Ss.mo Domino nostro IoANNE PAPA 
XXIII specialiter tributarum, huius- 
modi propositum schema a se dili- 
genter revisum et emendatum, prouti 
in adnexo prostat exemplari, cui in- 








U.S. A—June 3, 1954 


1. Confici possit pro Statibus 
Foederatis Americae Septentrionalis 
novum Rituale, in quo textus latinus 
integer referatur, translatio vero an- 
glica in iis quae permittuntur, iuxta 
textum latinum ponatur. 


2. In collatione vero Sacramen- 
torum, in quantum ad intelligentiam 
et pietatem populi necesse sit, sa- 
cerdos vernacula lingua proferre po- 
test ea tantum quae sequuntur: 


a) In administratione Baptismi 
parvulorum, solo in textu latino 
ponantur ac proinde semper et solo 
lingua hac dicantur exorcismi, omnes 
formulae unctionum as benedic- 
tionum, nec non et ipsa Baptismi 
forma. 


b) In administratione Baptismi 
adultorum, praeter ea quae superius 
recensita sunt, etiam lingua latina 
tantum imprimantur et recitentur 
psalmi et aliae preces initiales. 


c) Inordine administrandi Sacra- 
mentum Extremae Unctionis, latina 
tantum lingua adhibeatur in ora- 
tione impositionis manuum super in- 
firmum, in verbis unctionum et in 
orationibus subsequentibus. 





England and Wales— 
January 14, 1959 


pro universa Anglia et Cambria 
novum Rituale conficiatur, in quo 
textus latinus integer referatur, 
translatio vero anglica, in tis quae 
permittuntur, iuxta textum latinum 
ponatur. 


In collatione autem Sacramen- 
torum Sacerdos vernacula lingua ea 
tantum proferre potest quae se- 
quuntur: 


1. In administratione Baptismi 
parvulorum solo in textu latino 
ponantur, ac proinde semper et sola 
hac lingua dicantur, exorcismi, 
omnes formulae unctionum et bene- 
dictionum, nec non ipsa Baptismi 
forma. 


2. In administratione Baptismi 
adultorum, praeter ea quae superius 
recensita sunt, etiam lingua latina 
tantum imprimantur et recitentur 
Psalmi et aliae preces initiales. 


3. In Extremae Unctionis sacra- 
mento ministrando latina tantum 
lingua adhibeatur in oratione im- 
positionis manuum super infirmum, 
in verbis unctionum, et in subse- 
quentibus orationibus. 

















CASES AND STUDIES 


U. S. A—October 11, 1959 


exemplari sub titulo Cotzectio R1- 
TUUM AD INsTaR APPENDICIS RI- 
TUALIS RoMANI AD Usum CLERI 
ARCHIDIOECESIUM ET DIOECESIUM 
FOEDERATARUM AMERICAE SEPTEN- 
TRIONALIS CrviTaTUM, probavit et 
adhibendum benigne concessit, ser- 
vatis tamen quae sequuntur: 

1. In hac rituum Collectione typis 
edenda, textus Latinus semper in- 
teger referatur, interpretatio vero 
Anglica, in iis tantum quae permit- 
tuntur, iuxta Latinum textum pona- 
tur. 


2. In administratione Sacramen- 
torum, in quantum ad populi intel- 
lectum et pietatem necesse sit, Sacer- 
doti vernacula lingua proferre ea 
tantum quae sequuntur licet, ni- 
mirum: 


a) In Baptismo parvulorum con- 
ferendo, Exorcismi, omnes Unc- 
tionum et Benedictionum formulae, 
necnon ipsa Baptismi forma, ponan- 
tur in solo textu Latino, ac proinde 
semper et solo hoc sermone dicantur. 


b) In administratione Baptismi 
adultorum, praeter ea quae superius 
recensita sunt, Latina dumtaxat 
lingua typis exarentur et recitentur 
Psalmi et aliae preces seu orationes 
initiales. 


c) Inordine Sacramenti Extremae 
Unctionis administrandae, Latina 
solum lingua adhibeatur in oratione 
impositionis manuum super in- 
firmum, in verbis quae unctiones 
comitantur, et in orationibus subse- 
quentibus. 
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Ireland—December 12, 1959 


dex CoLLtectio Riruum ap INsTarR 
APPENDICIS RITUALIS ROMANI PRO 
Omnisus DioEcesipus HIBERNIAE, 
probavit et adhibendum benigne 
concessit, servatis tamen quae se- 
quuntur: 


1. In hac Rituum Collectione 
typis edenda, in quantum ad populi 
intellectum et pietatem necesse sit, 
Sacerdoti vernacula lingua proferre 
ea tantum licet, quae sequuntur, 
nimirum: 


(a) In Baptismo parvulorum 
conferendo, omnes Unctionum et 
Benedictionum formulae, necnon 
ipsa Baptismi forma, ponantur in 
solo textu Latino, ac proinde semper 
et solo hoc sermone dicantur. 


(b) In administratione Baptismi 
adultorum, praeter ea quae superius 
recensita sunt, Latina dumtaxat 
lingua typis exarentur et recitentur 
Psalmi et aliae preces seu orationes 
initiales. 


(c) In ordine Sacramenti Ex- 
tremae Unctionis administrandae, 
Latina tantum lingua adhibeatur in 
Oratione impositionis manuum super 
infirmum in verbis quae unctiones 
comitantur, et in Orationibus sub- 
sequentibus. 
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U.S. A—June 3, 1954 January 14, 1959 
d) In celebratione Matrimonii 4. In celebratione Matrimonii 


lingua anglica sacerdos uti potest ad 
omnia, praeter benedictionem anuli 
et formulam “Ego coniungo vos. 
..” In benedictione nuptiali extra 
Missam, danda ex apostolico indulto 
quando Missa non litatur, preces 
quae in Rituali Romano habentur, 
recitari possunt lingua anglica. 


e) In Exequiis peragendis pro 
fidelibus defunctis, sola lingua latina 
preces et absolutiones peragi debent. 
Nihil tamen vetat quominus, hoc 
ritu absoluto, vulgari lingua aliae 
addantur preces, pro opportunitate 
temporis et loci ab Ordinariis deter- 
minandae et ab ipso sacerdote re- 
citandae. 


Contrariis quibuscumque, etiam 
speciali mentione dignis, minime ob- 
stantibus, et servatis de cetero ser- 
vandis. 


Datum Romae, die 3 Junii Anni 
Marialis 1954. 


C. Carp. CIcoGNANI 
S.R.C. Praefectus 

A. Cartnct, Archiep. Seleucien. 
a secretis 


lingua anglica sacerdos uti potest ad 
omnia, praeter benedictionem anuli 
et formulam: ‘Ego coniungo vos. 
’ In benedictione nuptiali extra 
Missam, ex Apostolico indulto danda 
quando Missa non celebratur, preces 
quae in Rituali Romano habentur, 
recitari possunt lingua anglica. 


5. In Exequiis peragendis pro 
fidelibus defunctis sola lingua latina 
preces et absolutiones dici debent. 
Nihil tamen vetat quominus hoc ritu 
absoluto, vulgari lingua aliae addan- 
tur preces pro opportunitate tem- 
poris et loci, ab Ordinariis deter- 
minandae et ab ipso Sacerdote 
recitandae. 


Usus linguae vulgaris nullo modo 
extendatur ad alias recitandas 
preces, benedictiones, etc., praeter 
ea quae superius stricte sunt deter- 
minata. 


Quibuslibet contrariis nihil ob- 
stantibus, ac servandis omnibus de 
cetero servandis. 


Datum Romae, die 14 Ianuarii 
1959. 


C. Carp. CrcoGNANI 
S.R.C. Praef. 

Henricus DANTE 
Subst. 








CASES AND STUDIES 


U. 8S. A—October 11, 1959 


d) In celebratione Matrimonii 
sermone Anglico uti valet Sacerdos 
ad omnia, praeter Benedictionem 
anuli et formulam “Ego coniungo 
vos...” et praeter formulas, quae 
intra Missam dicuntur. In Bene- 
dictione autem nuptiali extra Mis- 
sam, ex Apostolico Indulto danda 
quando Missa non litatur, preces 
quae in Rituali Romano habentur, 
recitari possunt lingua Anglica. 


3. In Exequiis pro fidelibus de- 
functis sola Latina lingua preces et 
absolutiones peragi debent. Nihil 
tamen vetat quominus, hoc ritu ab- 
soluto, vulgari sermone aliae addan- 
tur preces, pro opportunitate tem- 
poris et loci ab Ordinariis locorum 
determinandae et ab ipso Sacerdote 
recitandae. 


Contrariis non obstantibus quibus- 
libet. 


Die 11 Octobris 1959. 


C. Carp. C1coGNANI 
S.R.C. Praef. 

Henricus DANTE 
S.R.C. Pro Secret. 
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(d) In Matrimonii celebratione 
sermone vernaculo uti valet Sa- 
cerdos ad omnia, praeter benedic- 
tionem anuli et formulam “ Ego 
coniungo vos... ,” et praeter for- 
mulas, quae intra Missam dicuntur. 
In Benedictione autem nuptiali ex- 
tra Missam, ex Apostolico Indulto 
danda quando Missa non litatur, 
preces quae in Rituali Romano ha- 
bentur, recitari possunt lingua vul- 
gari. 


3. [sic] 8® In Exequiis pro fideli- 
bus defunctis sola Latina lingua 
preces et absolutiones peragi debent. 
Nihil tamen vetat quominus, hoc 
ritu absoluto, vulgari sermone aliae 
addantur preces, pro opportunitate 
temporis et loci ab Ordinariis deter- 
minandae et ab ipso Sacerdote re- 
citandae. 


Contrariis non obstantibus quibus- 
libet. 


Die 12 Decembris 1959. 


G. Carp. CIcoGNANI 
S.R.C. Praef. 

Henricus DANTE 
S.R.C. Pro Secret. 


89 The evident misnumbering of the paragraphs in this rescript may be due 
to the omission of the usual statement: “In hac rituum Collectione typis 


edenda, textus Latinus .. .” 


This was not needed in the case of the Irish 


ritual, the condition having been fulfilled already. 
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II. COMPARISON OF CONTENTS * 


CoLLecTIO RITUUM 
(U.S.A.) 1954 
Pars I 
Sacramentale 
Titulus I 


Cap. 1 Ordo Baptismi parvulorum, 
si unus tantum baptizatur 


Cap. 2 Ordo Baptismi parvulorum, 
si plures simul baptizantur 


Cap. 3 Ordo supplendi omissa super 
infantem baptizatum 


CoLLeEcTIo RiruuM 
(IRELAND) 1960 ®4 
Pars Prima 


*Cap.I Ordo Baptismi parvuli 


*Cap. II Ordo Baptismi plurium 
parvulorum 


*Cap. III Ordo supplendi omissa 
super infantem baptizatum 


Cap. IV De forma reconciliandi 

conversum 

i Quando Baptismus absolute 
confertur 

ii Quando Baptismus sub condi- 
tione iterandus est 

iii Quando Baptismus non est 
conferendus 


Cap. V_ Benedictio aquae baptis- 
malis extra Vigiliam Paschalem 


80 These lists are taken from the tables of contents of the respective vol- 


umes. 
changed for purposes of comparison. 


In all but the Collectio Rituwm of 1954 (U.S.A.) the order has been 
In that Collectio of 1954 all the rites 


enumerated are bi-lingual, in whole or in part, with the exception of the sacra- 


ment of confirmation. 


91 The tri-lingual rites, all or part of which may be celebrated in Latin, Eng- 
lish, or Gaelic, are marked with an asterisk (*). 








CASES AND 


Excerpta (ENGLAND & 
Wates) 1961 9 


De Servandis in Administratione 
Sacramentorum 

Praenotanda de Sacramento Bap- 
tismi Administrando (II, i) 


*Ordo Baptismi Parvuli (II, ii) 
*Ordo Baptismi Plurium Parvulo- 
rum (II, ii) 


*Ordo Supplendi Omissa super In- 
fantem Baptizatum (II, v) 


Forma Reconciliandi Conversum ad 
Fidem 


Benedictio Fontis seu Aquae Bap- 
tismalis (II, viii) 
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CoLLecTio RiruuM 
(US.A.) 1961 98 


Ordo Baptismi Unius Parvuli 


Ordo Baptismi Plurium Parvulorum 


Ordo Supplendi Omissa super In- 
fantem Baptizatum 


Pontificalis Ritus pro Baptismo Par- 
vulorum 

Ordo Baptismi Unius Adulti 

Ordo Baptismi Plurium Adultorum 

Pontificalis Ritus pro Baptismo 
Adultorum 


92 The pattern of the Excerpta has been followed and the references to RR 
have been given in parentheses. Thus, IX, xi, 36= tit. IX, cap. 11, n. 36. 
The bi-lingual rites, all or part. of which may be celebrated in Latin or Eng- 


lish, are marked with an asterisk (*). 


93 Only the bi-lingual rites are included in this ritual; parts of each rite may 


be celebrated in Latin or English. 
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Cotitectio RituuMm 
(US.A.) 1954 


Titulus IT 
Ritus servandus a Sacerdote Con- 
firmationem conferente vi apostolici 
indulti diei 14 Septembris 1946 


Titulus IIT 
Cap. 1 Ordo ministrandi Viaticum 
et Communionem infirmorum 
Cap. 2 Ordo ministrandi Sacra- 
mentum Extremae Unctionis 
Cap. 3 Ritus benedictionis Apo- 
stolicae cum indulgentia plenaria 
in articulo mortis 
Cap. 4 Ritus continuus infirmum 
muniendi Sacramentis extremis 


Cap. 5 Ex Ordine Commendationis 
animae 


Cap.6 De Expiratione 
Titulus IV 


Cap.1 Ordo celebrandi Matrimonii 
Sacramentum 

Cap. 2 Ritus servandus quando 
plures simul copulantur 

Cap. 3 Benedictio nuptiarum intra 
Missam 

Cap. 4 Ritus assistendi in Matri- 

moniis mixtis 





CoLtectTio RituuM 
(IRELAND) 1960 


Cap. VI Ordo Confirmationis in 
periculo mortis 


Cap. VII De Sacramento Paeni- 
tentiae 


*Cap. VIII Ritus continuus infir- 
mum muniendi Sacramentis ex- 
tremis 

i Ordo ministrandi Sacramen- 
tum Extremae Unctionis 
ii Forma Brevior Extremae 
Unctionis in casu verae neces- 
sitatis 
iii De administratione Extremae 
Unctionis pluribus simul 


*Cap.IX De visitatione et cura in- 
firmorum 


*Cap. X Modus iuvandi morientes 


*Cap. XI Ordo commendationis 
animae 


*Cap. XII De expiratione 


*Cap. XV _ Ritus celebrandi Matri- 
monii Sacramentum 


*Cap. XVI De modo assistendi 
Matrimoniis mixtis 




























CASES AND STUDIES 


Excerpta (ENGLAND & CotLEctio RiruuM 
Wates) 1961 (US.A.) 1961 


De Sacramento Confirmationis (III, 
i) 

Ordo Confirmationis in Periculo 
Mortis (III, ii) 


De Sacramento Poenitentiae Abso- 
lutionis Forma Communis (IV, ii) 


Communio Infirmorum (V, iv) 


Sacramentum Extremae Unctionis Ordo Ministrandi Sacramentum Ex- 
(VI, ii) tremae Unctionis 

Ritus Benedictionis Apostolicae in 
Articulo Mortis (VI, vi) 


Ordo Commendationis Animae 


*Marriage Instruction 
*Ritus Celebrandi Matrimonii Sa- Ritus Celebrandi Matrimonii Sacra- 
cramentum (VIII, ii) mentum 








CottectTio RiruuM 
(US.A.) 1954 


Pars II 
Titulus V 
Benedictionale 


Ordo, Benedictio 


3. 


oo 


10. 
ai. 
12. 
13. 
14. 
15. 
16. 
i. 
18. 


19. 


21. 


Ad faciendam Aquam Bene- 
dictam 

Ad imponendos Cineres 

Ad Omnia 

Ad Quodcumque Comestibile 


Adulti Aegrotantis 
Animalium Infirmitate La- 
borantium 

Coronae B.V.M. (OP) 


Cretae (Jan. 6) 

Crucium (Maii 3) 

Domorum (extra T.P.) 
Domorum (T.P.) 

Domus Scholaris 
Candelarum et Gutturum 


(Feb. 3) 


Herbarum (Aug. 15) 
Sacrum Imaginum 


Infantis 
Inchoatione Aedificii Danda 
Loci 


Mulieris ante Partum 


Mulieris post Partum, et In- 
fantis 

Mulieris post Partum, In- 
fante iam Mortuo 

Pueri Aegrotantis 


THE JURIST 


XVI 
IX 


XIV 


XIX 


IV 


lil 


IT 


XII 


VI 


x 





CotLectTio Riruum 
(IRELAND) 1960 


Pars Secunda 


Regulae generales 
Ordo ad faciendam aquam 
benedictam 


Benedictio ad omnia 
Benedictio ad quodcumque 
comestibile 


Animalium 


Formula brevior benedi- 
cendi coronam sacratissimi 
Rosarii B.M.V. 


Benedictio domorum Extra 
Tempus Paschale 
Benedictio Domorum tem- 
pore paschali 


Benedictio candelarum in 
Festo S. Blasii, Episcopi et 
Martyris 


Solemnis benedictio imag- 
inis 
Benedictio infantis 


Benedictio loci vel domus 


Benedictio mulieris praeg- 
nantis 


*Cap. XVII Benedictio mulieris 


[ibid.] 


XII 





post partum 

*Benedictio mulieris post 
partum infante iam mortuo 
Benedictio puerorum aegro- 
tantium 











CASES AND STUDIES 


Excerpta (ENGLAND & 
Wates) 1961 


*Benedictio Nuptialis extra Missam 
(VIII, iii) 

*Preces Recitandae super Conjuges 
Catholicos (VIII, iv) 


Ordo ad Faciendam Aquam Bene- 
dictam (IX, ii) 


Benedictio ad Omnia (IX, viii, 21) 


Benedictio Adulti Aegrotantis (IX, 
iv, 7) 


Benedictio Coronae Sacratissimae 
Rosarii B.V.M. (IX, xi, 36) 


Benedictio Domorum extra Tempus 
Paschale (IX, iii, 10) 

Benedictio Domorum Tempore Pa- 
schali (IX, iii, 9) 


Benedictio Candelarum in Festo S. 
Blasii (IX, iii, 7) 


Solemnis Benedictio Imaginis (IX, 
ix, 15) 
Benedictio Infantis (IX, iv, 3) 


Benedictio Loci vel Domus (IX, vi, 
3) 

Benedictio Mulieris Praegnantis 
(VIII, v) 

Benedictio Mulieris post Partum 
(VIII, vi) 


Benedictio Puerorum Aegrotantium 
(IX, iv, 6) 
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(US.A.) 1961 


Benedictio Nuptialis extra Missam 
Preces Recitandae extra Missam 


super Conjuges ex Apostolicae 
Sedis Indulto 
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Cotitectio Riruum 
(US.A.) 1954 


Scapularis B.M.V. de Monte 
Carmelo 


. Super Fruges, Vineas 


Vehiculi 


. Vexilli Bellici 


vil 


Vill 
XIII 


XVIII 


Cottectio RiruuM 
(IRELAND) 1960 


Benedictio vehiculi seu cur- 
rus 


Benedictio navis 
Benedictio pecorum et ar- 
mentorum 

Formula benedictionis pa- 
palis cum indulgentia plen- 
aria 

Formula brevior benedi- 
cendi et imponendi quinque 
scapularia 














ExcerPta (ENGLAND & 
Wates) 1961 


Benedictio et Impositio Scapularis 
B.V.M. de Monte Carmelo (IX, 
xi, 13) 

Benedictio Frugum seu Vinearum 
(IX, vi, 18) 

Benedictio Vehiculi seu Currus (IX, 
viii, 8) 


Benedictio Navis (IX, viii, 5) 

Benedictio Pecorum et Armentorum 
(IX, v, 1) 

Ritus Benedictionis Papalis (IX, x, 
1) 


Benedictio et Impositio Quinque 
Scapularium (IX, xi, 14) 


Benedictio Puerorum (IX, vi, 5) 

Benedictio Primarii Lapidis Aedi- 
ficii (IX, vi, 1) 

Benedictio Solemnior Domus Schol- 
aris (IX, vi, 7) 

Benedictio Candelarum (IX, viii, 3) 

Benedictio Vexilli Processionalis 
(IX, viii, 3) 


Benedictio Sacerdotalium Indumen- 
torum (IX, ix, 2) 

Benedictio cujuslibet Indumenti Sa- 
cerdotalis (IX, ix, 2) 

Benedictio Mapparum Altaris (IX, 
ix, 4) 

Benedictio Pallae et Corporalis (IX, 
ix, 5) 

Benedictio Tabernaculi seu Vasculi 
(IX, ix, 6) 

Benedictio Ostensorii (IX, ix, 7) 

Benedictio Vasorum pro Sacris Oleis 
includendis (IX, ix, 9) 

Solemnis Benedictio Crucis (IX, ix, 
13) 

Formula Benedictionis Papalis in 
fine Missionum (IX, x, 2) 

Erectio Viae Crucis (IX, xi, 1) 
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Cottectio RituuM CoLttEctTio RiruuM 
(US.A.) 1954 (IRELAND) 1960 
Pars III 
Exsequiale 
Cap. 1 Ritus sepeliendi Adultos Cap. XIII Exsequiarum ordo 


i *In domo defuncti 

ii Delatio ad Ecclesiam 

iii De Absolutione ad feretrum 

et de ipsa sepultura 
Cap. 2 Ordo sepeliendi Parvulos Cap. XIV Ordo sepeliendi parvulos 

i *In domo defuncti 

ii In Ecclesia 

iii Apud sepulchrum 


Appendix [De Benedictionibus ] 
Benedictio in Nuptiis Jubilaeis XVII Benedictio coniugum post 


XXV vel L annos in Matri- 
monio transactos 
Supplement 


Chants for Funerals with English 
Words 
I. In the Rite for Adults 
II. In the Rite for Children 
Appendix I 
Te Deum 
Appendix IT 
*Consecration of the Family to the 
Sacred Heart 
Formulae brevissimae Formulae adhibendae in casu verae 
necessitatis 
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Excerpta (ENGLAND & 
Wates) 1961 


Exsequiarum Ordo 


Ordo Sepeliendi Parvulos 


Benedictio Conjugum post XXV vel 
L Annos 


*Consecration of the Family to the 
Sacred Heart 

Shortened Forms of Absolution, Ex- 
treme Unction and Last Blessing 

*Profession of Faith 

Psalms and Canticles: Alternative 
Latin Versions 

Miserere: Alternative Latin Version 
and English Version 

De Profundis: Alternative Latin 
Version and English Version 

Litaniae Sanctorum 


Appendix 
*Prayers for the Dying 
*Prayers after the Burial of the 
Dead 
*Prayers after the Burial of Young 
Children 


CoLLeEcTio RiruuM 
(US.A.) 1961 
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SOME THOUGHTS ON FAVOR OF THE FAITH CASES 


At the outset, it should be noted that the above caption could be 
called into question. By far the majority of these cases come under 
the heading of “ Favor of his Faith,” “Favor of her Faith,” or 
“ Favor of their Faith.” The dispensations to a prospective convert 
are given so that a second marriage can be contracted or validated. 
Less frequently is a dispensation granted for a sincere convert who 
has already received Catholic baptism and sincerely requests the 
return of his or her spouse. The impression given, then, not only 
to lay people but also to the harassed parish priest on his parish 
visitation is that, if one of the parties to a former valid marriage 
was unbaptized at the time of and during the marriage, “ something 
can be done.” As a consequence many Catholics begin keeping 
company with a divorced non-Catholic with the nebulous hope that 
a way will be found so that a subsequent marriage may take place 
in the Church. 

It would seem, then, that it is not in favor of the Faith that 
these dispensations are granted. It is in favor of the individual’s 
Faith. Now this must be interpreted, in most cases, as a favor to 
the conditional Faith of the individual because, if the dispensation 
is not granted, the individual will not become a Catholic and, if 
there is a Catholic party involved in a marriage with a conditional 
convert, this Catholic will remain excommunicated. 

Father Wellens, in his article, “The Dissolution of Marriages,” 
published in Tue Jurist! treats of the theological basis and the 
motive for these dissolutions. The motive is the “ supreme norm ” 
of the salvation of souls. He quotes Pius XII: “... Not only the 
common good of religious society and of human association in gen- 
eral but also the welfare of individual souls will receive due and 
proportionate consideration.” Father Wellens then gives the details 
of the four Fresno cases and reveals the facts of the Dedza case. 
In the first and second Fresno cases, it will be noted that the mar- 
riages became ratum Post consummatum. In other words, they be- 
came sacramental unions only after the separation of the parties 
and there was no consummation of the marriages after the con- 
version of the party involved. This may appear to some to be a 
technicality, of course, but a dispensation from this type of marriage 


1XX (1960), 428. 
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is more easily understood. In the third and fourth Fresno cases, 
the applicants for the dispensations were Catholics. If the reasons 
alleged for the dispensations in these cases are read carefully, they 
can be translated as saying: “I will be true to the Faith of Christ, 
as professed by the Catholic Church, if and only if that Church will 
accede to my demands and dissolve a perfectly valid marriage.” ? 

Father Wellens points out*® as an indication that a marriage 
between an unbaptized and a baptized person is not absolutely in- 
dissoluble the fact that Pope Pius XI had already dissolved such 
marriages. It is an interesting thing to note here that the first 
Helena case did not result in the second marriage of the convert 
petitioner. This information comes from an authoritative source. 
Moreover, in Pope Pius XI’s day the number of dissolutions of 
marriages between baptized and unbaptized non-Catholics was con- 
siderably smaller than it is today and the requirements for the 
blamelessness of the convert for the separation of the original con- 
sorts and for absence of wonder among the faithful were much more 
strict. 

It was this pope who wrote: 


And this inviolable stability, although not in the same perfect measure 
in every case, belongs to every true marriage, for the words of the 
Lord, “ What God hath joined together let no man put asunder,” 
must of necessity include all true marriages without exception, since it 
was spoken of the marriage of our first parents, the prototype of every 
future marriage. Therefore, although before Christ the sublimeness 
and severity of the primeval law was so tempered that Moses per- 
mitted to the chosen people of God on account of the hardness of 
their hearts that a bill of divorce might be given in certain circum- 
stances, nevertheless, Christ, by virtue of His supreme legislative 
power, recalled this concession of greater liberty and restored the 
primeval law in its integrity by those words which must never be 
forgotten, “ What God hath joined together let no man put asunder.” 
Wherefore, Our Predecessor Pius VI, of happy memory, writing to the 
Bishop of Agria, most wisely said: “ Hence it is clear that marriage 
even in the state of nature, and certainly long before it was raised 
to the dignity of a sacrament, was divinely instituted in such a way 
that it should carry with it a perpetual and indissoluble bond which 
cannot therefore be dissolved by any civil law. Therefore, although 


2 Cf. Bouscaren, Canon Law Digest, IV, 349, 351. 
3 In the article cited, p. 430. 








508 THE JURIST 


the sacramental element may be absent from a marriage as is the case 
among the unbelievers, still in such a marriage, inasmuch as it is a 
true marriage, there must remain and indeed there does remain that 
perpetual bond which by divine right is so bound up with matrimony 
from its institution that it is not subject to any civil power. And so, 
whatever marriage is said to be contracted, either it is so contracted 
that it is really a true marriage, in which case it carries with it that 
enduring bond which by divine right is inherent in every true mar- 
riage; or it is thought to be contracted without that perpetual bond, 
and in that case there is no marriage, but an illicit union opposed of 
its very nature to the divine law, which therefore cannot be entered 
into or maintained.” 4 


Pius XI continues by showing the benefits which accrue to human 
society in general as well as to the partners of a marriage and their 
children because of the indissolubility of the union.5 

Any priest can verify the fact that persons who are involved in 
these cases are most careful to obtain a civil divorce from their 
lawful consorts before attempting another union. It is only after 
the civil requirements have been carefully observed, in most cases, 
that the Church is even considered. Although priests and some 
better-informed Catholics know that a civil divorce has no effect 
in the sight of God, the increasing number of the Catholic laity and 
most non-Catholics get the impression that a dissolution of a mar- 
riage by the Church is merely a subsequent approval of the action 
already taken by the State. 

It is an accepted principle that the good of the community is 
to be preferred to the good of the individual. Now if the indis- 
solubility of marriages benefits the common good, as we are taught,” 
does not the dissolution of marriage tend to work to the detriment 
of the society, when the dissolution is granted to a convert who 
makes it a condition for conversion or to one who is already in- 
volved in a bigamous union with a Catholic? “ Delictum personae 
non debet in detrimentum Ecclesiae redundare.”* Hence it may 


4 On Christian Marriage (trans., New York: Paulist Press, 1941), pp. 10-11. 
5 Ibid., p. 12. 


6 St. Thomas, Summa Theologica, 1-2**, q. 90, n. 2; 2-2**, q. 39, art. 2 ad 2; 
ef. O’Connor, “ The Origin and Development of Canon Law,” Tue Jurist, IV 
(1944), 55. 


7 Cf. On Christian Marriage, p. 12. 
8 Reg. 76, R. J. in VI’. 
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be asked if the common good of the Faith, which holds for the per- 
manence of marriage, is not to be preferred to the conditional Faith 
of those who benefit from the dissolution of a valid marriage? 


It has been observed by those who have written about this type 
of case that a convert is not to be punished because of his new 
Faith. It has also been said that heroic virtue must not be required 
of the convert. What is to be said of the vocation to which our 
Lord has called Catholics who are separated from their spouses 
through no fault of their own, or of those converts who have al- 
ready been baptized and have been separated from their partners 
in a sacramental marriage? Was our Lord too demanding when He 
said: “ He who loves father or mother more than me is not worthy 
of me; and he who loves son or daughter more than me is not 
worthy of me. And he who does not take up his cross and follow 
me is not worthy of me. He who finds his life will lose it, and he 
who loses his life for my sake, will find it’? ® 

It is not meant here either to question or to criticize the power of 
the Holy Father to dissolve non-sacramental marriages. The point 
at issue is the rampant and indiscriminate rush to present petitions 
for the use of this power in favor of persons who have deliberately 
left the Church, like the Catholics in bigamous marriages, and in 
favor of converts whose entrance into the Church is conditioned on 
the dispensation from the law of indissolubility of marriage. Per- 
haps those whose duty it is to prepare cases for the dissolution of 
valid marriages could ponder the words of Saint Paul, “ All things 
are lawful for me, but not all things are expedient.” 1° 


Francis X. WAHL 
PHILADELPHIA, PENNSYLVANIA 


9 Matthew, 10: 37-40; cf. Luke, 14: 26, where our Lord’s words are much 
stronger and where He includes wife and children. 


10T Cor., 6: 12. 
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CHANGE IN THE CODE OF RUBRICS 


According to a Declaratio issued by the Congregation of Rites 
on May 27, 1961, no commemoration of class IV ferias is to be 
made in festive Masses, votive Masses, or conventual Masses. The 
decision was made “ in order to obtain a greater simplicity in the 
entire matter of commemorations.” 

In view of the declaration, the Congregation ordered the follow- 
ing changes in the text of the code of rubrics promulgated on July 
26, 1960: 

1. No. 26 should read: “ Omnes feriae, nn. 23-25 non nominatae, 
sunt feriae IV classis; quae numquam commemorantur.” ? 

2. The beginning of no. 289 should read: “In omnibus feriis IV 
classis . . . dici potest, sine commemoratione feriae: ” 

3. The second sentence of no. 299 should read: “ In reliquis feriis 
dicitur Missa dominicae praecedentis, nisi a rubricis aliter provisum 
sit.” § 


* + * * * 


EXTERN SISTERS SERVING MONASTERIES OF NUNS 


On March 25, 1961, the Sacred Congregation for Religious issued 
a series of norms for sisters in the external service of the monas- 
teries of nuns. The document, which consists of three chapters di- 
vided into 19 articles, is entitled Instructio et Statuta de Sororibus 


1The words si impediuntur are suppressed from the clause: “ quae, si im- 
pediuntur, numquam commemorantur.” 


2 The original text of no. 289 says cum commemoratione feriae occurentis in 
referring to the various Masses which may be celebrated, in place of the con- 
ventual Mass conformable to the office of the day, on ferias of class IV. 


8 The clauses, e qua pariter sumuntur orationes, quoties feria est commemo- 
randa, are suppressed in the norm, referring to ferias lacking a proper Mass 
formulary, which formerly read: “In reliquis feriis dicitur Missa dominicae 
praecedentis, e qua pariter sumuntur orationes, quoties feria est commemo- 
randa, nisi a rubricis aliter provisum est.” 
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Externo Monialium Monasteriorum Servitio Addictis. The chapters 
treat: 

I. Duties and Dwelling Place of Extern Sisters. (This chapter 
also considers the relation of the sisters to the nuns, the question 
of cloister, the apostolic works of the sisters.) 

II. Admission of Extern Sisters. (Postulancy, novitiate, poverty.) 

III. Discipline of Extern Sisters. (Authority of the religious 
superioress, community life, sacrament of penance, etc.) 


* * + 7 * 


BI-LINGUAL RITUAL FOR THE UNITED STATES 


In virtue of an indult from the Congregation of Rites, dated 
October 11, 1959, a new Latin-English ritual has been published 
for the United States. It is entitled: Collectio Rituum ad Instar 
Appendicis Ritualis Romani in Usum Cleri Archidioecesium ac 
Dioecesium Foederatarum Americae Septentrionalis Civitatum. 
The following is the Latin text of the indult: 


SACRA RITUUM CONGREGATIONIS 
N. D. 37/959. 


DI0oEcESIUM AMERICAE SEPTENTRIONALIS 


Ad Christifidelium intelligentiam et pietatem fovendam, Exc.mus 
ac Rev.mus Dominus Albertus Gregorius Meyer, Archiepiscopus 
Chicagien. et Praeses Consilii Episcopalis Collectioni rituum redi- 
gendae, Sanctitatem Suam enixe adprecatus est, ut in administrandis 
quibusdam Sacramentis, Baptismo videlicet, Extrema Unctione et 
Matrimonio, necnon in Exsequiis Defunctorum peragendis usum ser- 
monis Anglici, in determinatis quidem precibus recitandis, indulgere 
benigne dignaretur. Quem in finem Collectionem quandam, ad instar 
Appendicis Ritualis Romani, cura et studio virorum in re liturgica 
peritorum cognoscendis praepositi pro opportuna approbatione humi- 
liter subiecit. 

Sacrum porro idem Consilium Religionis ritibus praepositum, 
vigore facultatum sibi a SS.mo Domino nostro Ioanne Divina Provi- 
dentia Papa XXIII tributarum, huiusmodi expositum opus a se dili- 
genti studio revisum, prout in adiecto prostat exemplari sub titulo 
Cottectio Riruum ap INsTaR APPENDICIS RITUALIS ROMANI IN 
Usum Ctiert ARCHIDIOECESIUM ET DIOECESIUM FOEDERATARUM AMERI- 
CAE SEPTENTRIONALIS CIvITATUM, probavit et adhibendum benigne 
concessit, servatis tamen quae sequuntur: 

1. In hac rituum Collectione typis edenda, textus Latinus semper 
integer referatur, interpretatio vero Anglica, in iis tantum quae per- 
mittuntur, iuxta Latinum textum ponatur. 
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2. In administratione Sacramentorum, in quantum ad populi in- 
tellectum et pietatem necesse sit, Sacerdoti vernacula lingua proferre 
ea tantum quae sequuntur licet, nimirum: 

a) In Baptismo parvulorum conferendo, Exorcismi, omnes Unc- 
tionum et Benedictionum formulae, necnon ipsa Baptismi forma, 
ponantur in solo textu Latino, ac proinde semper et solo textu Latino, 
ac proinde semper et solo hoc sermone dicantur. 

b) In administratione Baptismi adultorum, praeter ea quae su- 
perius recensita sunt, Latina dumtaxat lingua typis exarentur et 
recitentur Psalmi et aliae preces seu orationes initiales. 

c) In ordine Sacramenti Extremae Unctionis administrandae, 
Latina solum lingua adhibeatur in oratione impositionis manuum 
super infirmum, in verbis quae unctiones comitantur, et in orationibus 
subsequentibus. 

d) In celebratione Matrimonii sermone Anglico uti valet Sacerdos 
ad omnia, praeter Benedictionem anuli et formulam “Ego coniungo 
vos ...” et praeter formulas, quae intra Missam dicuntur. In 
Benedictione autem nuptiali extra Missam, ex Apostolico Indulto 
danda quando Missa non litatur, preces quae in Rituali Romano 
habentur, recitari possunt lingua Anglica. 

3. In Exsequiis pro fidelibus defunctis sola Latina lingua preces et 
absolutiones peragi debent. Nihil tamen vetat quominus, hoc ritu 
absoluto, vulgari sermone aliae addantur preces, pro opportunitate 
temporis et loci ab Ordinariis locorum determinandae et ab ipso 
Sacerdote recitandae. 

Contrariis non obstantibus quibuslibet. 

Die 11 Octobris 1959. 
C. Carp. CICcoGNANI 
S.R.C. Praef. 


Henricus DANTE 
S.R.C. Pro Secret. 


In addition to the indult, the printed volume contains an ex- 
planatory preface signed by the members of the committee of 
bishops: His Eminence, Cardinal Meyer, and Their Excellencies, 
the Most Reverend William O. Brady, William P. O’Connor, and 
Leo F. Dworschak. 

The following list is from the table of contents of the Collectio 
Rituum: } 


1¥For a description of the contents of the new Collectio and a comparison 
with similar rituals of the English-speaking world, see “The New American 
Ritual,” supra. 
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Ordo Baptismi Unius Parvuli 

Ordo Baptismi Plurium Parvulorum 

Ordo Supplendi Omissa super Infantem Baptizatum 

Pontificalis Ritus pro Baptismo Parvulorum 

Ordo Baptismi Unius Adulti 

Ordo Baptismi Plurium Adultorum 

Pontificalis Ritus pro Baptismo Adultorum 

Ordo Ministrandi Sacramentum Extremae Unctionis 

Ritus Celebrandi Matrimonii Sacramentum 

Benedictio Nuptialis extra Missam 

Preces Recitandae extra Missam super Conjuges ex Apostolicae 
Sedis Indulto 

FREDERICK R. McManus 


* * * * 7 


CIVIL 


CONFIDENTIALITY BETWEEN HUSBAND AND WIFE 


Section 2445 of the penal law in the State of New York has abro- 
gated in part the complete disqualification of one spouse testifying 
against another. For a communication to be privileged it must 
now be communicated by the spouses in a confidential manner. 

In the case of People v. Melski the wife was permitted to testify 
that she found stolen goods in her home, which her husband had 
placed there. Since there was no confidential communication of 
this fact, the wife could be forced to testify against her husband. 
Decided June 9, 1961, N.Y. Ct. App. 


* * * * * 


POLITICAL ACTIVITY OF PROFESSORS 


The University of Florida has issued a prohibition for their pro- 
fessors from seeking public office. The plaintiff is a professor of 
law and maintained that this regulation denied him the right to run 
for the office of judge for which he was qualified by professional 
training, and that such a regulation denied him substantive due 
process contrary to the First and Fourteenth Amendments to the 
United States Constitution. 








514 THE JURIST 


The Florida Supreme Court denied the position of the plaintiff 
and held that he was not prohibited from being either a professor of 
law or a politician. The university was within its rights in deciding 
that he could not do both and that there was adequate justification 
for this rule. Jones v. The Board of Control, June 23, 1961. 


* * * * * 


CHARITABLE INSTITUTIONS’ LIABILITY FOR TORTS 


The Pennsylvania Supreme Court has again ruled that to change 
the law granting immunity from liability for torts of charitable in- 
stitutions is a matter for the legislature and not for the judicial 
branch of the government. Although the original immunity is 
based upon a decision of the Supreme Court, this same court cannot 
upset a previous ruling which has become so embedded in the 
framework of Pennsylvania jurisprudence. Michael v. Hahnemann 
Medical College, decided June 27, 1961. 


* * + * * 


PRAYER IN PUBLIC SCHOOLS 


The New York Appellate Court has ruled that the use of the fol- 
lowing non-denominational prayer is not violative of either the fed- 
eral or state constitution. The prayer reads: “ Almighty God, we 
acknowledge our dependence upon Thee, and we beg Thy blessings 
upon us, our parents, our teachers and our Country.” The court 
held that the First Amendment was never intended to forbid as an 
“establishment of religion’ a simple declaration of belief in God. 
The court referred to the flat statement in Zorach v. Clauson, “ We 
are a religious people whose institutions presuppose a Supreme 
Being.” There is a vigorous dissent. Engel v. Vitale, decided July 
7, 1961. 


* * * oa * 


OBSCENITY 


The New Jersey Supreme Court has ruled that an obscenity 
statute providing a penalty for anyone who, without just cause, pos- 
sesses obscene material with intent to expose to another or to sell, 
is not unconstitutional. The statute was not vague nor was the 
lack of scienter fatal to the validity of the statute. State v. Hud- 
son News Company, decided June 30, 1961. 

JoHN J. McGratH 








Book Reviews 


CANONICAL PROCEDURE by Fernando Della Rocca. Milwau- 
kee: Bruce, 1960. Pp. 384. $10.00. 


The conflict of competence truly is potential or virtual for the 
simple contemporaneous pendency of the same trial or of several 
connected trials before several judges to provoke future coexistence 
of contradictory decisions on the question of competence, in which 
case the (regulation) rule has a preventive character; while the con- 
flict of competence is real or actual when two or more judges have 
declared themselves competent (positive conflict) to act in the same 
trial (p. 128). 


It is probably unfair to form a judgment of the value of a tech- 
nical book solely on the basis of its language. On the other hand, 
it is its language which will convey its learning; and if its language 
be deficient, or, as in this case, practically impenetrable, no excel- 
lence in content can possibly compensate for this insurmountable 
barrier between the writer and the reader. The sentence which 
opens this brief notice reproduces what is unfortunately a typical 
passage in Fernando Della Rocca’s latest work to be published in 
this country, Canonical Procedure. It is, again unfortunately, rep- 
resentative. 

The book is billed as one “ which will be welcomed by all those 
who function in diocesan or other tribunals ” and as “ the first gen- 
eral treatment in English of Book IV of the Code of Canon Law.” 
It is true that Canonical Procedure is indeed a treatment in English 
of the Fourth Book (although only of the first part; the second and 
third parts dealing with canonizations and administrative removals 
are not mentioned). More precisely, the book offers an exceedingly 
minute exploration into the juridic basis of the concept of a trial 
and of its components—with emphasis upon the many varieties of 
actions and causes which practically never appear in fact before an 
American Tribunal. (How many Tribunals, for instance, have con- 
sidered in recent months an actio de spolio, or a truly serious peti- 
tion for restitutio in integrum, or have entertained an action de 
damno infecto arising in the menacing tree of canon 1678?) Em- 
phasis is placed in addition upon the development of relevant Ital- 
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ian civil jurisprudence. The book is studded with references to 
Calamandrei, Chiovenda, and Zanzucchi, to “the prime studies of 
Buelow and Kohler,” to the concept of “ the essence of the process 
as a synthesis of multiplicity of substantial juridico-procedural re- 
lationships (Plank, Carnelutti, and Zanzucchi),” and to Italian 
periodicals in civil and ecclesiastical jurisprudence. No one ques- 
tions the objective worth of an inquiry into such matters but the 
volume will hardly be “welcomed by all those who function in 
diocesan or other tribunals.” 

Canonical Procedure follows roughly the order of Part I of 
the Fourth Book of the Code, with the exceptions of an extensive 
prologue of “ General Notions ” (easily the most difficult part of the 
entire work) and of a curious transposition of the title dealing with 
actions and exceptions to an earlier place in the sequence. The 
chapters concerned with competence (chapter 7) and with the ini- 
tiation of canonical trials (“ The Judicial Instance,” chapter 10) 
are praiseworthy: they show, by exception, a conciseness, a com- 
pactness, and a clarity that gives one the distinct impression that 
the book may well have been written in long-separated stages (an 
item described fully in one chapter, for example, is gravely ex- 
plained—with equal fulness—in a later footnote). The book evi- 
dences very broad familiarity with the Jus Vetus and with Rotal 
jurisprudence—in the latter case familiarity not merely with the 
general principles of established Rotal praxis that might be illus- 
trated in, say, a Holbock, but also familiarity with the extended 
discussions in past decisions of the very foundations of the various 
facets of law. It is to be noted that the majority of the decisions 
cited are of the 1920s, with a few from the 1930s, and the latest 
noted (and designated “inedita”) 1944. The obvious allowance 
must be made at once, of course, that since Canonical Procedure 
does not purport to mention even a single case, but is concerned 
exclusively with juridic principles and their derivation and formula- 
tion, these older Rotal decisions may well be in their places the 
classic ones. 

It was mentioned that the book is advertised as one “ which will 
be welcomed by all those who function on diocesan or other eccle- 
siastical tribunals.” It will probably be a less than enthusiastic 
welcome: unless American Tribunal officials are blessed with extra- 
ordinary leisure, it is not likely that they will be greatly aided by 
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for example, an insight into “the classic tripartition of sentences 
into: (a) mere ascertainment (Festellungsurtetle): (b) condemna- 
tion (Verurteillungsurteile or Vollstreckungsurtetle) ; and (c) con- 
stitution (Bewerkungsurteile or Gestaltungsurteile).” Since they 
will be dealing almost exclusively with cases nullitatis matrimonii, 
the “ actions of . . . hereditary division, of dissolution of corpora- 
tions, annulment, rescission, resolution and devolution ” will scarcely 
be useful to them. Della Rocca’s present book, quite properly ac- 
cording to its own terms, nowhere cites or even mentions the in- 
struction Provida Mater. The volume would be most useful, per- 
haps, to one who is teaching a highly specialized course that would 
be entitled (in the argot of the book itself) “The Philosophico- 
Juridico-Oriented Bases of Italian and Canonical Process.” It 
would certainly not be useful to an advocate or judge or officialis 
wrestling with the subtleties of alleged force and fear (which are, 
again quite properly, scarcely mentioned). 

A word should be devoted in conclusion to the observations which 
opened this brief review. The translation of Canonical Procedure 
is marred by an almost impenetrable fog of involuted grammar and 
awkward words and phrases (one deals with logico-juridical ante- 
riority, with judicial caesuras and the unprocedibility of the inde- 
rogatible, not to mention the differentiation in the fungibility of 
the report of the peritus, and the contract of location of intellectual 
work). But none of these can excuse the shocking lack of even 
ordinary regard for the correct usages of spelling and language: 
evidently there was little contract for the location of the work of 
simple, elemental proofreading. Apart from frequent misspellings, 
sentences without verbs and unadorned by punctuation, and in- 
scrutable references and antecedents, one finds the startling spectacle 
of an involved footnote which is repeated verbatim in another place 
in the book, and a badly mistranslated chapter heading (“ Trans- 
action and Abstraction”’) which somehow leaves arbitration even 
out of the table of contents (but not out of the index). It is stated, 
along with the review on the jacket of his very evident qualifica- 
tions, that Dr. Della Rocca “ has had as one of his chief ambitions 
the accurate analysis and clear presentation of the juridical system 
of the Church.” This ambition—to judge from the present offering 
—-still lies before him. 


ELLSWORTH KNEAL 
Sr. Paut, MINNESOTA 
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NULLITY OF MARRIAGE by F. J. Sheed. New edition—revised 
and enlarged. New York: Sheed and Ward, 1959. Pp. 132. $3.00. 


A volume of this kind is clearly not intended for the canonist 
or for the priest with ordinary training in the canon law of the sac- 
rament of matrimony. On the other hand, it is just this kind of 
book—in its plan and scope at least—which the priest would hope 
to recommend to lay people, especially those who are parties, wit- 
nesses, or otherwise concerned in matrimonial cases. 

Unfortunately Nullity of Marriage, a new edition of a book writ- 
ten in 1932, cannot be so recommended. The number of question- 
able statements and inaccuracies limits its worth considerably, even 
though the book is well thought out and well written. 

he author’s immediate concern is to summarize, in a popular 
fashion and with examples, the ecclesiastical law on the subject. 
For purposes of clarity and illustration, he compares the canon law 
with the English law and with the law of the State of New York, 
the latter taken as representative of marriage law in the United 
States. This is of course an approach excellent in itself, since lay 
people are more likely to have a vague and general concept of the 
prescriptions of the civil law of divorce, etc., than to appreciate the 
Church’s law. At the same time, the author should have indicated 
more insistently that New York law is not typical in all these mat- 
ters of what governs other jurisdictions in the United States. 

The following may give an idea of the defects which mar Nullity 
of Marriage: 

Legal adoption is treated exclusively as an tmpedimentum im- 
pediens (p. 23); the possibility of a corresponding diriment impedi- 
ment (can. 1080) is ignored. The careful distinctions in canon 1075 
concerning the impediment of crimen are left confused (p. 60). The 
author seems unaware in one place (p. 90) of the new Oriental law 
on matrimony, important as this is in the United States. He is of 
course misinformed in stating—on hearsay—that all matrimonial 
causes from the United States go to the Rota (p. 124), even giving 
the impression that appeal to the metropolitan’s tribunal is a second 
choice of the defensor vinculi even in those places where it is done 
(tbid.). The treatment of the summary cases, of great interest be- 
cause of their relative frequency, is altogether inadequate; although 
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the several impediments are considered, there is little more than 
passing reference to their considerably different procedure. In one 
place the impediments of canon 1990 are lumped together with lack 
of form marriages attempted before a civil official: “The Court of 
the Diocese settles these matters...” (p. 27). 

Other instances may be mentioned. At least twice the author 
gives the impression that the Church requires for the validity of 
the marriage of baptized non-Catholics that some form prescribed 
by the State should be observed (pp. 15, 95), although in the case 
of such baptized persons not bound to the canonical form the ex- 
change of natural consent would suffice. Chapter IV, “ What Was 
Agreed to Was Not Marriage,” is evidently designed to explain the 
possible exclusion of one or more of the three bona of marriage. 
The exclusion of the bonum sacramenti is considered under the sec- 
tion “ (i) Exclusion of Permanence,” the bonum prolis under “ (ii) 
Exclusion of Children.” Then, however, a third section (called 
“ Exclusion of the Sacrament’) deals with “a definite condition or 
a definite intention to exclude the sacrament.” Meanwhile the ex- 
clusion of the bonum fidei is simply omitted from consideration, 
leaving a rather confused and inadequate chapter. 

With these questions to be raised, it should be clear that any rec- 
ommendation of this book requires great qualification. This is 
more regrettable since the author writes in an engaging manner and 
provides a wealth of useful information for the lay reader. 


FREDERICK R. McManus 








Chronicle 


The Sixteenth Annual Meeting of the Midwest Chapter of the Canon Law 
Society of America was held on April 25-26 at Rockford, Illinois, at the Faust 
Hotel. The Most Reverend Loras T. Lane, Bishop of Rockford, was host to 
the group which represented forty-two dioceses and several religious institutes. 
After an address of welcome on the part of Bishop Lane, the Very Rev. Arthur 
Caron, O.M.I., Dean of the School of Canon Law at the University of Ottawa, 
read a paper entitled “Canon Law and Moral Theology.” Dinner was served 
at the Wagon Wheel Lodge and, afterwards, the Very Rev. Msgr. John Abbo 
of The Catholic University of America presented a paper entitled “ The Ro- 
man Synod, Presentation and Discussion.” On the second day of the Meet- 
ing, the Rev. Romaeus O’Brien, O.Carm., also of The Catholic University of 
America, considered the “Canonical and Civil Implications of the Vow of 
Poverty.” After a short intermission, the Rev. Raymond Goedert of Chicago 
presented a survey of “ Recent Roman Replies.” A brief business meeting 
was then conducted by the Very Rev. Benjamin Farrell of Wheeling. Lunch- 
eon followed and the meeting adjourned. 


Romagevus W. O’Brien, O.CarM. 
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